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The City defendants respectfully submit themorandum of Law in Support of their
Motionsin Limine®

ARGUMENT
POINT |

EVIDENCE RELATED TO PLAINTIFF'S  PRIOR
INTERNAL COMPLAINTS ABOUT POLICE
MISCONDUCT SHOULD BE PRECLUDED

Plaintiff contends that his jor internal complaints aboyolice misconduct provided the
motivation for the defendants’ actions and he hdgated that he plans to offer evidence at trial
of the fact that he made tain allegations of police misaduct prior to October 31, 2009, and
that such allegations were in fact true. For eplamn his pre-trial exhibit list, plaintiff includes
numerous items, such as rolllcaudio recordags / transcript$,documents pertaining to other,
unrelated proceedingsdisciplinary investigation filesjnterviews, reports and decisichs,
plaintif’'s memo books, plaintiff's recordingsregarding hé reportind, and internal reports
concerning plaintiff’s allegationswhich either in whole or in pahave no direct bearing on the

incident at hand and instead telgolely to plaintiff's priomallegations of police misconduct.

! The City Defendants also join in the motions submitted by all co-defendants and hereby
incorporate the arguments contained therein.

2 See, e.gPTX 25, 34, 40, 84.

® See, e.gPTX 404, 410, 411.

* See, e.gPTX 18, 26, 33, 42, 64, 65, 66, 79, 81, 93, 402, 403, 408, 409, 421, 426, 427.
® See, e.gPTX 29, 30, 95.

® See, e.gPTX 306, 309.

" See, e.gPTX 4, 6, 13.



As an initial matter, plaintiff's prior specdiallegations of police misconduct are relevant
and admissible here only to the extent thatmpiiican establish that they were known by the
individual defendants. There is no evidence thatdefendants were awastany of plaintiff's
internal complaints, except those he made directly to thémaddition, and as explained below,
() plaintiff's allegations constitute inadmibé hearsay and (ii) @intiff lacks sufficient
personal knowledge to testify about the events tyidg his allegations. In any event, the truth
of plaintiff's allegations are irtevant to plaintiff's claims irthis case. Accordingly, evidence
related to plaintiff's prioallegations of police miscondushould be precluded at trial.

A. Plaintiffs Allegations of Prior Police Misconduct and Other Prior
Statements Constitutenadmissible Hearsay.

Plaintiff's prior allegations of police misaduct, are not admissible when offered by the
plaintiff to prove the tuth of his allegations.SeeFederal Rule of Evidence 801(c) (defining
hearsay as an out-of-court statement that “aypaffers in evidence to prove the truth of the
matter asserted”). Hearsay isa@dmissible absent an applicatl@gclusion or exception. The
party-opponent exclusion does not render plfiimtout-of-court statements non-hearsay when
offered by plaintiff. See, e.g.5-801 Weinstein's Federal Eadce § 801.30 (“A party cannot
use [the party-opponent exclusion] to offes lor her own statements into evidenceUhited
States v. AnnapNo. S1 10 Cr. 7 (CM), 2012 U.S. DI&EXIS 19762, at *3 (S.D.N.Y. Feb. 14,

2012)°

8 At most, plaintiff may proffer some evidence thatefendant was aware that plaintiff may have been
involved in the QAD investigation. This does not bbth that they were aware of anything he said to
QAD or IAB.

® In addition, all recordings and records, irdihg police records, which contain plaintiff's own
statements and/or the statements of non-parties arealygtpffered by the platiff absent an applicable

exclusion or exception, whether or not they relate to plaintiff's prior allegations of police misconduct.



Plaintiff's out-of-court statements in thisspect, therefore, could only be admissible if
they are offered not for their truth but rather solely for the fact that the statements were made.
Because the fact that plaintiff's prior allegationgre made is not in dispute, it would be
improper under Rule 403 to allow Schoolcraft to pfies own hearsay statements just to prove
that he made them. The parties could readipukate that plaitiff made prior allegations of
misconduct by his supervisars. Plaintiff's prior statements, ibffered by plaintiff, are more
prejudicial than probative, and are likely to lgadjury confusion, and should be excluded for
that reason.

If the hearsay is admitted, an immediat@ifing instruction is required. Pursuant to
Federal Rule of Evidence 105, “[i]f the court adngitsdence that is admissible . . . for a purpose
— but not . . . for another purposehe court, on timely requeshust restrict the evidence to its
proper scope and instruct the jury accordingly.” (emphasis added) Thus, with respect to
plaintiff's out-of-court statementsoncerning his prior allegatioms police misconduct, the jury
must be instructed at the time the evidencefisred that plaintiff'sout-of-court statements,
when offered by the plaintiff, may not be consatefor the truth of the matter asserted within
the statements. The jury should further be instrutttatithe mere fact that an allegation is made
does not lend any credence to its truth or veracity.

Accordingly, evidence of plaintiff's prioallegations of policemisconduct should be

precluded or, if they arnot precluded, subject &limiting instruction.

19" Should the Court grant this motion, the Cityfetelants will work with plaintiff to prepare an

appropriate stipulation, subject to the Court’s approval.



B. Plaintiff Should Be Precluded From Testifying About the Existence of a
“Quota” System or Any Purported FalseArrests in the 81st Precinct Because
He Has Admitted that He Lacks Rersonal Knowledge of Those Subjects.

Federal Rule of Evidence 602 (“Rule 602") pdms that “[a] withess may testify to a
matter only if evidence is introduced sufficientstgpport a finding that the witness has personal
knowledge of the matter.” “Knowtlge, as it is required by Rule 602, includes ‘an awareness of
objects or events,” comprised of (1) sens@srception; (2) comphension of what was
perceived; (3) present recollection; and (dilgtto testify based on what was perceivdcewis
v. City of PhiladelphiaNo. 03-2310, 2004 U.S. Dist. LEXI&3499, at *5-6 (E.D. Pa. Nov. 19,
2004) (citing C. Wright and V. Gold, 27 FedePaactice and Procedure: Evidence § 6023 (West
1990)). A district court has discretion in detning whether a witneshas sufficient personal
knowledge to testify abowd particular matter.See, e.g., United States v. Lak&0 F.3d 269,

273 (3d Cir. 1998). Federal Rule of Evidence ghiilarly instructs thatay witness testimony
must be “rationally based on the witness’s perception.”

Here, plaintiff should be precluded from tiBgng about a “quota” system and/or any
purported false arrests in the 81st precinct or elsewhere as he has admitted at deposition that he
lacks personal knowledge in this regard. Te #xtent that plairffi claims to have any

knowledge whatsoever on these subjects, such lkedgw is indisputably based upon hearsay for

which no exclusion or exception applies.










Plaintiff's testimony on these matters is nodgerly based on his personal observations,

perception or knowledge, butth@r on hearsay and specidat “General knowledge” — the
equivalent of saying “everybody &ws” — may be sufficient foa conversation at a backyard
barbecue, but it does not meet the rigorous stasdardcompetent evidence in a court of law.
Accordingly, plaintiff should beprecluded from testifying abouhe existence of a “quota”
system or any purported false atsein the 81st precinct, alleged practices for which he has no
first-hand personal knowledge or indepemtd@n-hearsay evidentiary support.

C. Evidence Relating to the Truth of Paintiff's Allegations of Prior Police
Misconduct Should be Precluded.

The truth of plaintiff's priorcomplaints of police misconduct, for which he claims he was
retaliated against, is wholly irrelevant to a defeation of the defendants’ liability in this case.
See, e.gMunafo v. Metro. Transp. AutiNos. 98 CV-4572 (ERK), 00-CV-0134 (ERK), 2003
U.S. Dist. LEXIS 13495, at *36 (E.D.N.Y. Jan. 22, 2003)he truth of [plaintiff's] allegations
are not relevant to his retaliation claim.[Plaintiff] does not need to prove that his complaints
were accurate in order to sustain his claim fasrwgful termination; retaliation in response to his

speech is prohibited by the First Anglement regardless of its truth.’Sge also, e.g., icht *48

1 The findings by QAD and/or IAB with respet plaintiff's prior allegations of police

misconduct gee, e.g.PTX 42, 64 and 65) are not redat and should be precluded.



(holding that the “truth or falsity of plainti§’ complaints is simply not relevant to [the]
determination” of whether defdants’ treatment of plaintifivas in fact motivated by his
allegations or was instead punishment for disadrece and insubordination). In other words,
whether plaintiff's allegations we true or not does not makeyafact of consequence more or
less probable, or establish anyptdiintiff's causes of actionSeeFederal Rule of Evidence 401.

The only evidence relevant &stablishing the individuadefendants’ purported motive
for retaliation against plaintiff auld be that the plaintiff maddlegations against them and that
they were aware of such allegations. Thmealleged retaliatorynotive would be present
regardless of whether or not plaintiff's alléigas were true because the individual defendants
would have the same motive to silence false allegations as true 8ees.e.g., Munaf@003
U.S. Dist. LEXIS 13495, at *49 (rejang plaintiff's argument that thveracity of his allegations
bore directly upon the motive of the defenddmsause defendants wduhave no reason to
retaliate against him if hislabations were baseless).

Moreover, even if the Court we to conclude that the truth or falsity of plaintiff's
allegations of prior police misconduct is relevao the individual defendants’ motive to
retaliate, and therefore to plaintiff's claimsuch evidence should still be precluded under
Federal Rule of Evidence 403. Pursuant to Rule 403, “[t]he court may exclude relevant evidence
if its probative value is substantially outweigh®da danger of . . . unfaprejudice, confusing
the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative
evidence.”

Permitting inquiry into the truth of pldiffs myriad allegations of prior police
misconduct would result in a mini-trial on each afethose allegations, which in turn would

result in an inordinate amount of witnessstimony on collateramatters. Under such



circumstances, the Court is entitled to exclegt®lence of limited relence on the grounds that
its marginal probative value is substaltyimutweighed by a danger of wasting tim8ee, e.g.,
Munafg 2003 U.S. Dist. LEXIS 13495, at *48tardy v. Town of Greenwict629 F. Supp. 2d
192, 197-198 (D. Conn. 2009) (“Nor withe Court allow this trialo be sidetracked by several
mini-trials on the veracity of civilian complaintsat have been investigated and found to be of
no substance..

Furthermore, a mini-trial with respect to ttreth or falsity of each of plaintiff's prior
allegations of police misconduct, some of whichndb involve the defendastere at all, would
necessarily confuse and potentiaiyslead the jury as to the issues in the case and prejudice the
defendants as there would be a significant datigat the jury would conclude that if the
plaintiff's allegations are trughen the defendants should beld liable. This added danger
further warrants exclusion.

Accordingly, evidence relating to the trutif plaintiff's prior allegations of police

misconduct should be precluded.

D. Evidence Related to Plaintiff's Prior Allegations of Police Misconduct Should
Be Precluded Even Though the Mnicipal Liability Issues Are Not
Bifurcated

Even if the Court deems the truth of pldiidi prior allegations tobe relevant to his
Monell claim, it should nevertheless be excludedier Fed. R. Evid. 402 and 403. Put simply,
all evidence of police misconduct not involvingaipliff should be precluded at trial. As an

initial matter, much of plaintiff's own testimony is incompetenttfoe reasons explained above.

12 Should the Court deny this portion of the Gilgfendants’ motion, the City defendants reserve the
right to supplement their witness list with the mavithesses that would be required to have trials on all
of the plaintiff's prior allegations, and offadditional exhibits on those subjects as well.



More specifically, much of plaintiff's evidee is either inadmissiél hearsay or based upon
speculation and a lack of is@nal knowledge, or both.

In addition, plaintiff's evidence is irrelevatd the issue of municipal liability because
there is no causal link between plaintiff's prior allegationpalfce misconduct and plaintiff's
alleged constitutional violations.

In order to hold a munipality liable under 42 &.C. § 1983, a plaintifimust
demonstrate that a policy or cust@ausedthe deprivation of the injed plaintiff's federal or
constitutional rights.See Monell v. Dep’t of Soc. Serd86 U.S. 658, 690-911978). It is well
settled that “[tjo establisMonell liability, the causal link must be strongthat is, the policy
must be therhoving force behind a constitutional violation.Mercado v. City of New Yogrko.

08 Civ. 2855 (BSJ) (HP), 2011 U.S. Dist. LEX140430, at *23 (S.D.N.Y. Dec. 5, 2011)
(quoting Monell, 436 U.S. at 691, 694femphasis added)see also Vippolis v. Vill. of
Haverstraw 768 F.2d 40, 44 (2d Cir. 1985) (“[T]he Plaintiffust establish aausal connection

— an affirmative link — between the policy and the deprivation of his constitutional rights.”)
(internal quotation marks and citation omitted) (emphasis added).

Even accepting plaintiff's allegations of‘quota” policy or the manipulation of crime
statistics, or “downgrading,” dsue, plaintiff cannot show, naloes plaintiff's evidence support,
that such policies causdiik claimed constitutional injuriesSuch policies cannot be said to be
the “moving force” behind any of aintiff's claims, which includejnter alia, false arrest,
excessive force and retaliationviolation of the First Amendment.

Put differently, proof of a “quota” or downgradgj system is not relevant to the issue of
municipal liability because such policies are dokcted at deprivingolice officers like the

plaintiff of their constitutional rights. The inddual police defendants here were certainly not
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acting pursuant to any “quota” or downgrading pplihen they had plaintiff taken into custody
pursuant to the Mental Hygme Law on October 31, 2009.

That is the case even if defendants werdiagitag against plaintiff — which they were not
— for making complaints about the alleged policies. The law ukiderell requires a much
closer causal connection tharerely a “but for” link. See, e.g., Van Ort v. Estate of Stanewich
92 F.2d 831, 837 (9th Cir. 1996)R0inting to a municipal pigy action or inaction aa ‘but-
for cause is not enoughto prove a causal connection unddonell”) (emphasis added);
Holland v. City of Houstgrd1 F. Supp. 2d 678, 704 (S.D. Tex. 1999) (“The focus must be on
the direct and foreseeable effects of the gpobc custom, not merely a ‘but for’ notion of
causation.”). Rather, as egpled above, there must bestiong and clearcasual connection
between the alleged policy andetltonstitutional violation. Thus, courts “apply ‘rigorous
standards or culpability and catiea . . . to ensure that’ the indirect-causation theory not result
in the municipality’s being ‘held liable kdy for the actions of its employee. Jeffes v. Barnes
208 F.3d 49, 61 (2d Cir. 2000) (citation omitted).

The constitutional violation heiie allegedly being takentm custody as an EDP without
probable cause, not “quotas” downgrading, which are not theeives unconstitutional. Only
evidence of a policy of encouraging the cdnsibnal violation sufferé by plaintiff — here,
alleged retaliation by a false EDP arrestould “cause” the violation in the requirddonell
sense of a “moving force” or “affirmative link” hend the violation. There is nothing about a

policy of indifference to “quotas” or the downgmag of criminal complaints that provides a

13 By way of analogy, plaintiff cannot challengéegked policies of quotas or downgrading in the
same way that he would not be able to challegr example, any policy of unlawful stops and
frisks. There can be no questittrat plaintiff would lack standg to sue the City for having an
alleged policy of unlawful stopand frisks even despite atiegation of retaliation or non-
compliance with the policy.

11



“moving force” and “affirmative link” to taking platiff into custody without justification: such
policies could exist without such an event ever arising.

Finally, even if there was a sufficient causal link between the evidence relating to
plaintiff's prior allegations ofpolice misconduct and his allegednstitutional violations such
that the evidence was the “moving force” behind tholations (which is not the case), such
evidence should still be excluded under Federal Rule of Evidence 403 in a combined, non-
bifurcated trial because the lIkeood of prejudice substantiallgutweighs any probative value
on the issue of municipal liability. The relevance of Menell evidence is extraordinarily
strained in light of th lack of causal connection betweeaipliff's allegations of “quotas” and
downgrading and his claimed constitutional injuries, and the prejudice is extraordinarily high in
light of the risk that the jurwill confuse the existence of the alleged policies — which are not
directly actionable — with the constitutional viten alleged. Accordingly, evidence related to
plaintiff's prior allegatias of police misconduct should be precluded at trial.

POINT I

PLAINTIFF SHOULD BE PRECLUDED FROM OFFERING
EVIDENCE OF ECONOMIC DAMAGES

Federal Rule of Civil Procedure 26(a)(1)(A)(iii) (“Rule 26(a)”) requires that “a party
must, without awaiting a discowerequest, provide to the othparties a computation of each
category of damages claimed by thisclosing party.” Plaintiff h& failed to comply with this
requirement and should therefdre precluded from offering elence of economic damages at
trial. Should the Court derifis portion of the motions limine, the City defendants reserve the
right to amend their witness and exhibits ligisthe JPTO to addng additional evidence
necessary to rebut a claim for economic daméagethe extent that suawvidence is required by

the Court’s Individual Practicde be listed in the JPTO.
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In his Initial Disclosures, served ollay 11, 2011, under the category “ltemized
Damages,” the plaintiff stated the fmNing: “N/A,” or not applicable.SeeEx. B. Plaintiff thus
failed to disclose a proper computation of economic damages as required by Rule 26(a) and,
during the past more than four years, he haser supplemented his initial disclosure, as
required by Federal Rule of Civil Procedure 26ifehe intended to seek economic damages.

Although plaintiff had an independent obligat to disclose a damages computation
without awaiting a discovery request, thatyCdefendants’ nevertheless propounded the
following interrogatory deanding that plaintiff:

Identify all economic injuries claimed kplaintiff as a result of the allegations

involving the City defendants as comted in the Amende@omplaint, including

but not limited to, expenditures for dieal, psychiatric, or psychological

treatment; lost income; property damage; and attorneys’ fees. Identify the
specific amounts claimed for each injury.

Following a series of objections,gitiff merely stated in respoaghat he “is asserting a claim
for both lost earnings and lost futugarnings as a result of this ident. Plaintiff states that the
salary for his last full calendar e with the N.Y.P.D. was $104,763.08.5eeResponse to
Interrogatory Number 4, Plaifits Response to Defendant Cigf New York's First Set of
Interrogatories and Document Requests, (Ex. Rlaintiff's response iplainly insufficient and
does not comply with the disdore requirements oRule 26(a). “[R]ather, Rule 26(a)
contemplates an estimate of damages and ‘some analysisS. Bank Nat'| Ass’n v. PHL
Variable Ins. Ca.Nos. 12 Civ. 6811 (CM) (JCF); 13\i1580 (CM) (JCF), 2013 U.S. Dist.
LEXIS 143398, at *17 (S.D.N.Y. Oct. 3, 2013) (citatiomitted). Plaintiff's sole addition to his

analysis was to list as tri@ixhibits his W-2s from 2005-2008,which were never previously

14 SeePlaintiff's JPTO, PTX 22 (Docket No. 483-1); PTX 22. Plaintiff produced his W-2s for the first
time on August 20, 2015, a day before the final JPTO was due according to the adjournment that plaintiff
requested. This is too late to comply with digery requirements for an economic damages claim and
PTX 22 should be excluded from evidence as irrelevant.
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produced despite discovery demands for damusy concerning plaintiffs compensation
(including W-2s), as well as for all evidence of economic dama§esDocument Requests 7,
10, 19, City Defendants’ First Conmied Set of Interrogatories and Document Requests (Ex. D).
Other than this, there is no miem of a claim for economic damages to be tried — or indeed any
damages — in the plaintiff's proposed JPT&eeDocket No. 483-1.

Accordingly, plaintiff should be barred fropresenting evidence at trial with respect to
his economic damages because “[tlhe ‘automséinoction’ for a violation of Rule 26(a) is
preclusion.” Middle Mkt. Fin. Corp. v. D'OrazipNo. 96 Civ. 8138 (SWK)(HBP), 2002 U.S.
Dist. LEXIS 17817, at *12 (S.D.N.Y. Sept 23, 2002¢e alsd=ederal Rule of Civil Procedure
37(c)(1) (“If a party fails to prode information . . . as required Byle 26(a) . . . the party is not
allowed to use that information . . . to supplydewice . . . at a trialinless the failure was
substantially justified or is harmless.’'Mikulec v. Town of Cheektowgga02 F.R.D. 25, 30
(W.D.N.Y. 2014) (precluding platiff “from offering any eviegénce of economic damages,
except for evidence of his past and future medegdenses, at trial” where plaintiff failed to
disclose a computation of damages for any esoadoss, other than past and future medical
expenses).

The fact that plaintiff failed to properly stilose a computation of damages despite City
defendants’ specific requefiirther warrants preclusion.See, e.g.Design Strategy, Inc. v.
Davis, 469 F.3d 284, 295 (2d Cir. 2006) (finding thaaiptiff's failure to comply with Rule
26(a) “was especially troublingecause . . . Defendants specificaequested a calculation of
damages”).

Finally, plaintiff has proffeed no expert evidence to mport a claim for economic

damages. Without expert eeidce on the issue afconomic damages, particularly future
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economic damages, plaintiff is unable to recover such damages atSieia).e.g., West v. Bell
Helicopter Textron, In¢.967 F. Supp. 2d 479, 500 (D.N.H. 2013) plaintiff cannot recover
future economic damages without expertibtesny or other competent evidence discounting
those damages to net present value. . . . Withoclh evidence . . . therjucannot be left to
calculate the discounting based upon ‘personal krdiyeldthey] may or manot possess’ as to
how to perform such a calation.”) (citation omitted)?

Nor may plaintiff, or any dter non-expert witness, competently testify about these
issues, which involveinter alia, calculating work and life expectancy, estimating pay raises,
discounting to present value, andsessing lost pension benefitSee, e.g., Varlesi v. Wayne
State Univ,. 2012 U.S. Dist. LEXIS 162508, No. 1@793, at *8 (E.D. Mich. Nov. 14, 2012)
(“Plaintiff may not testify as to issues rietey to future damages which require expert
testimony.”);id. at *4 (“[T]he Court cannot allow antestimony, by way of any other witness
who may testify at trial which Plaintiff . . . did hdesignate as an expert on the subject [of future
damages] and as to any factors pertinent to thoelleéion of future damages, such as Plaintiff's
work and life expectancy andiscount tables to determinthe present value of future
damages.”). Rather, any such testimony wdokdinherently speculative in nature and an
improper basis upon which to evaluate damag@ascordingly, plaintif should be precluded

from offering evidence of economic damages.

15 It is too late for plaintiff to offer such exgietestimony now, because plaintiff made none of the

disclosures required by Federal Rule of Civil ¢adure 26(a)(2) with respect to expert evidence
concerning economic damageSee, e.g., Middle Mkt. Fin. Corf2002 U.S. Dist. LEXIS 17817, at *12
(“Before an expert can testify at trial, the disclosures set forth in Rule 26fa)&he made.”) (emphasis
in original).

15



POINT 11l

PLAINTIFF SHOULD BE COMPELLED TO MAKE
LARRY SCHOOLCRAFT AVAILABLE TO TESTIFY AT
TRIAL

It is undisputed thathe plaintiff's father, Larry Schoolcraft, was intimately involved in
the events which transpired on October 3009 and otherwise. For example, deposition
testimony and documentary evidence has establishésl, alia, that Mr. Schoolcraft had
numerous conversations with the plaintiff @ttober 31, 2009 which demonstrate plaintiff's
awareness of the New York City Police Departriseatfforts to locate and speak with him after
he prematurely abandoned Hgest without autorization. See, e.g.L. Schoolcraft Dep. Tr.
(Dec. 11, 2013) at 179:22-25, 181:8-1B2(Ex. E). He is also relentito plaintiff's claims of
economic and emotional damages, sihaey Schoolcraft lives with his sonSee id.at 30:2-
31:3.

Although Mr. Schoolcraft is listedn plaintiff's pre-trial ehibit list, City defendants
have reason to believe thatapitiff may not call Mr. Schoolaft as a witnss, and may not
otherwise make Mr. Schoolcraft available at trtabe called by the defendants. Mr. Schoolcraft
is outside the Court’'s subpoena power becauskves more than 100 miles away from the
Court.

However, as plaintiff's fatbr, Mr. Schoolcraft is uniquelwithin plaintiff's power to
produce. Indeed, as the court explained Ghevron Corp. v. Donzigercertain close
relationships, such as a familial relationship, esral withess peculiarly within a party’s power
to produce. 974 F. Supp. 2d 362, 700 n.161, 7a¥2.(S.D.N.Y. 2014) (citig as examples the
relationship of a party and his methin-law and a party and her son).

“The law in [the Second Circuit] is clearathwhen a party has it peculiarly within his

power to produce withess whose testimony would elucidate transaction and fails to produce
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such witnesses, the juryiay infer that the testimony, if procked, would be unfavorable to that
party.” Deler v. Commodore Cruise Ling#995 U.S. Dist. LEXIS 1834 at *12 (S.D.N.Y. Dec.
11, 1995) (internal quotation miks and citation omittedsee also, e.g., Gaw v. Comml995
Tax Ct. Memo LEXIS 530, N 17906-92, 18268-92, at *77-78.Cl Nov. 9, 1995) (“The
failure of a party to call as a witness a relativieo would ordinarily be expected to favor that
party suggests that relative’stenony would be unfavorable.”).

Because Mr. Schoolcraft’s testomy would be material to the issues in this case and
because he is peculiarly within plaintiff's pewto produce, plaintiff should be compelled to
make him available to testify at trial in the event that plaintiff does not call him as a witness. |f,
however, plaintiff does not produce M8choolcraft at trial, the jurghould be instructed to draw
an adverse inference to the effect that wereSdhoolcraft to testify dtial, his testimony would
have been unfavorable to the plaintiff (i.e.m#éssing witness charge). In addition, the City
defendants should be allowed to present exsevpMr. Schoolcraft's deposition testimony to
the jury as he would then be an unavailable @gtnpursuant to Federal Rule of Evidence 804 for
hearsay purpose8.

POINT IV

PLAINTIFF SHOULD BE PRECLUDED FROM SEEKING
DECLARATORY RELIEF AT TRIAL

On January 28, 2015, after the City defendéited their motion for summary judgment,
plaintiff filed a Third Amended Complaint in wth he, for the first time in this litigation,
asserted a claim for declaratory reli€seeThird Amended Complaint, Docket No. 342, at 63.

Specifically, plaintiff seeks:

18 SeeJPTO at 17, n. 15.

17



Declaratory judgment in favoof plaintiff and against each of the defendants,
finding that the defendantgonduct was unlawful, inatling without limitation,
findings that the claims for relief haveedn established; that the practices and
policies of the NYPD on quotas forogls, summons and arrests and the
manipulation and downgrading of crime regsoare unlawful; that the practices
and policies for falsification of training records are unlawful; and that the NYPD
and JHMC records should be expungedhi® extent thathiose records suggest
that plaintiff is (or ever was) emotiongic] disturbed, or suffering from a mental
illness or dangerous to himself or others.

“Federal courts have ‘uniquend substantial discretion inading whether to declare the
rights of litigants.” Dolphin Direct Equity Partners, LP v. Interactive Motorsports & Entm’t
Corp, No. 08 Civ. 1558 (RMB)(THK), 2009 U.S. Dist. LEXIS 21938, at *35 (S.D.N.Y. Mar. 2,
2009) (quotingWilton v. Seven Falls Co515 U.S. 277, 286 (1995)kee also Chiste v.
Travelocity.com, LP756 F. Supp. 2d 382, 407 (S.D.N.Y. 201D).deciding whether to exercise
this jurisdiction, the Second Cirduhas held that courts shoutdnsider “whether a declaratory
judgment will [i] ‘serve a useful purpose in clarifigi and settling the legal relations in issue’; or
[ii] ‘afford relief from the uncertainty, irecurity, and controversygiving rise to the
proceeding.” Dolphin Direct 2009 U.S. Dist. LEXI1938, at *35 (quotin@ont’l Cas. Co. v.
Coastal Sav. Banl®77 F.2d 734, 737 (2d Cir. 1992)).

Plaintiff should be precluded from seekingldeatory relief because there is no “actual
controversy between the parties” aguieed for declaratory relief to lieln re REFCO Inc.
Securities Litig.: Krys v. AargriNo. 07-md-1902 (JSR), No. 08-cv-7416 (JSR), 2010 U.S. Dist.
LEXIS 142588, at *41 (S.D.N.YJuly 19, 2010) (citingnited States v. Doherty86 F.2d 491,
498-99 (2d Cir. 1986)). To warradéclaratory relief, “[tjhere mudie a substantial controversy,
between parties having adverse legal interestsyfitient immediacy and reality to warrant the
issuance of a declaratory judgmentCOS Vision Systems Corp., N.V. v. Scanner Techs.,Corp.

699 F. Supp. 2d 664, 667 (S.D.N.Y. 2010) (citatiand internal quotation marks omitted).
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Past acts do not constituae appropriate basis forvoking declaratory relief.See, e.g.,
Chiste 756 F. Supp. 2d at 407 (S.D.N.Y. 2010) (“Thir@o basis for declaratory relief where
only past acts are involved.”) (quotingat’l Union Fire Ins. Co. of Pittsburgh v. Int'l Wire
Group, Inc, 2003 U.S. Dist. LEXIS 9193, at 51(S.D.N.Y. June 2, 2003)@ianni Sport Ltd. v.
Metallica, No. 00 Civ. 0937 (MBM), 2000 U.S. DistEXIS 17339, at *11 (S.D.N.Y. Dec. 4,
2000) (“Any damages that are due have already agcri@erefore, Giannwill not ‘avoid the
accrual of avoidable damages by means of #uson.”); 12 Moore’s Federal Practice §
57.04(3) (3rd ed. 2004) (“Declaratorglief is inappropriatéo adjudicate pastonduct, such as
when the damages have already accrued”).

To the extent that plaintiff makes a claim for injunctive relief, that claim fails for the
same reasonSee, e.g.Harty v. Simon Prop. Group, L.P428 F. App’x 69, 71 (2d Cir. 2011)
(citing City of Los Angeles v. Lyon461 U.S. 95, 105 (1983)) (“[A] aintiff seeking injunctive
relief cannot rely only on pastjury to satisfy the injury reqtement but must show a likelihood
of future harm.”).

The entirety of the dispute between plaintifdagiefendants arises out of past acts. As

such, plaintiff should be precluded from seekdeclaratory (and injutige) relief at trial*’

7 Plaintiff may argue that the snfficiency of this claim should have been raigedviously.
Because plaintiff asserted this claim for tlwst time after summary judgment motions had
already been filed, a failure to previously mawe the issue should be excused. In any event,
insufficiency of a claim as a matter of law is maived, and the Court will of necessity, for the
reasons stated herein, have tengiss the claim at some point during the trial. The Court should
not allow the introduction of any evidence that vebloé relevant solely to this infirm claim.
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POINT V

PLAINTIFF SHOULD BE PRECLUDED FROM OFFERING
EVIDENCE OF OTHER INSTANCES OF ALLEGED
RETALIATION BY THE NYPD AGAINST OTHER
OFFEICERS

Plaintiff seeks to offer the evidendkat other members of the servicee-g, Adhyl
Polanco, Pedro Serrano, Craifatthews, and Joseph Ferrarahave similarly accused the
Department of institutional pressure to increastrcement of alleged quotas, and of retaliation
against those who report iSee Floyd v. City of New Y1859 F.Supp. 2d 540 (S.D.N.Y. 2013)
(SAS); Matthews v. City of New Yoré57 F. Supp. 2d 442 (S.D.N.Y @9, 2013). Specifically,
Officers Polanco, Serrano and Matthews have naadasations concerniradjeged conditions at
precincts other than at the *8Precinct, and Officer Ferratead made accusations concerning
alleged conditions at the 8Precinct and elsewhereSee Floyd959 F.Supp. 2d 540jatthews
957 F. Supp. 2d 442. Evidence concerning alleggsmtas and pressures to comply (a) have no
relevance to plaintiff's claims(b) lack reliability; (c) amoust to impermissible propensity
evidence; and (d) ultimatekerves only to confuse the juand unduly prejudice defendants.

A. Evidence of Alleged Conditions aPrecincts Other than the 8% Precinct

The test for relevance is whether evidenhas “any tendency to make a fact [of
consequence] more or less probahkn it would be without the @ence.” Fed. R. Evid. Rule
401. Here plaintiff is seekintp offer testimony of severatitnesses who had no interaction
with any of the defendants, were not invalvie the events of October 31, 2009, and will only
testify about purported working conditions in pretinthat plaintiff never worked in, in other
boroughs. See Floyd 959 F.Supp. 2d 540 at 598-599 (Offi¢&wlanco’s testimony concerned
alleged conduct at the #Precinct, and Officer Serrandastimony concerned alleged conduct

at the 48' Precinct). As such, these witnesses laetsonal knowledge of the facts that underlie
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the incident, including the conditions at the®8Rrecinct. Thus, their testimony bears no
relevance to plaintiff's claims of retaliation within theS8recinct. Accordingly, it should be
precluded.

Moreover, there is no evidence that defertddhad any knowledge or awareness of the
conduct alleged by these witnessasistplaintiff cannot argue thatelevidence is tevant to the
defendants’ motive to retaliate against plaintiff.is illogical and impermissible for plaintiff to
proffer evidence that defendants in this case aatednformity with the way officers in other
precincts acted, particularly when defenddmese had no knowledge of the conduct of those
officers at the relevant time.Even if ruled marginally relevd, and it is not, the admission of
this evidence will cause the jury to think tHagcause officers in other precincts allegedly
retaliated against other officerdefendants here similarly rétded against plaintiff, causing
severe prejudice to defendants.

For these same reasons, @eaurt should similarly preabe testimony byny witness —
or any other form of evidence, including but tiatited to unidentified rth calls — concerning
the alleged quotas or downgnagl of statistics at the 81Precinct. Accordingly, the evidence is
subject to preclusion under RW@1 or, if at all relevant, #n under Rules 404(b) or 403, as it
constitutes impermissible propensdyidence, and further, anygtrative value is outweighed by
the severe prejudice and likelihood of juror confusion.

B. Evidence of Conditions at the 8% Precinct

Evidence of the alleged conditions within thé'@tecinct should alsbe precluded under
Rules 403 and 404(b). Here plaintiff is attemgtto elicit testimony fronwitnesses who will
corroborate that the prior alleégans of misconduct made by pl&ih before his current claim
arose were in fact true. As @mitial matter, and as set forth harethe truth of plaintiff's prior

allegations of other misconduct pris wholly irrelevant to a dermination of the defendants’
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liability because, as already discussed aboveyéhacity of the allegatns need not be proven
by plaintiff in order to prove his claintg.

Even assumingarguendothat the truth or falsity of pintiff's accusations were deemed
relevant to the motive to seize him — whichsitnot — the evidenceheuld still be precluded
under Fed.R.Evid. Rule 403, as dangf undue prejude, substantially dweighs any probative
value. Plaintiff made a greatany allegations of wrongdoing, bobne of those, if true, would
establish any cause of action asserted by plaintiff in this case. A mini-trial on the truth or falsity
of each one of the accusations, or any of them, dvoetessarily confuse the jury as to the issues
in the case, and lead the jury to conclude th#te accusations were true, then the defendants
should be held liable. As shown above, a miiai-on plaintiff's myriadaccusations would also
require an inordinate amount of testimony anth@sses on collateral mattes, and the Court is
entitled to exclude evidence on the grounds thatvang it would engender a waste of time that
outweighs any marginal relevanc8eeHardy, 629 F. Supp. 2d at 197-198.

Accordingly, the Court should precludeapitiff from calling the aforementioned
witnesses.

Additionally, Polanco’s testimonyif offered at trial would be severely prejudicial to
defendants because Polanco has previously assbeetis supervisor — an officer who is not
involved in this case — attempted to declare mmlaas an EDP during an altercation in alleged

retaliation for his complaints. As a purportetstance of similar but otherwise irrelevant

18 |mportantly, motive is irrelevant to the asonableness of the seizure under the Fourth
Amendment. “In determining whether thereswarobable cause, [the] inquiry is an objective
one that focuses on the facts available to thesting officer at the time of the arresD™Brien v.

City of Yonkers2013 U.S. Dist. LEXIS 43551, 1112 (S.D.N.Y. 2013) (quotingrinigan v.
Marshall, 574 F.3d 57, 61-62 (2d Cir. 20093ge also Devenpeck v. Alfors¥43 U.S. 146, 153
(2004) (noting that “an arrestingfficer's state of mind . . . igrelevant to the existence of
probable cause”). In addition, tripudges in this district regulyr charge juries that when
making a seizure, an officer’'s motive — whether good or bad — is irrelevant.
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conduct, this evidence violates rules Fed. RAE4D3 and 404(b). It would also entail a waste
of time, as it would require a mini-trial on the faelleged by Polanco, inglmidst of the trial of
this case.

C. Joseph Ferrara Lacks Personal Knowledge

The testimony of Joseph Ferrara and evidesiceecordings made by him should be
precluded not only because he laglersonal knowledge of the redt facts, but also because
the recording occurredell after October 31, 2009, and thugabs no relevance to plaintiff's
claims. Itis a “fundamental geraé rule of evignce that a withess muginfine his testimony to
matters within his personal knowledge . . . Contreras v. Artus778 F.3d 97, 109 (2d Cir.
2015) (quotingPeople v. Mingey190 N.Y. 61, 64 (1907); Fed. R. Evid. Rule 602 (“A witness
may testify to a matter only if evidence is oduced sufficient to support a finding that the
witness has personal knowledge of the matteRips v. Selsky32 A.D.3d 632, 633, 819
N.Y.S.2d 622, 623 (3d Dep’t 2006) (affiing denial of “request toall certain witnesses since
those witnesses had no personabwiedge of the incident” and tjpheir testimony, therefore,
would have been irrelevant™)Accordingly, both the testimonynd records of Ferrara should be
precluded.

Joseph Ferrara did not “witnefisst hand” any quota, downgding or retaliation: he
admits he never witnessed it and kiso®f it only by “talking to people.”SeeFerrara Dep. at
75:16-25, annexed as Exhibit F to Scheiner Dethus, Ferrara’s séimony on this supposed
practice, including his unsupportéblelie[f]” that it “would be DI Mauriello” giving orders to
further investigate complaints, is speatidon, without foundatiorand inadmissibleld. at 77:24-
78:19. He testifies about alleged calls from IAB to the preasking for plaintiff (Pl. Opp. to
Defs.” SJ Mot. at 76), but Ferepffers only hearsay: that hedrd from unidentified others that

IAB called to leave a messager fplaintiff. Ferrara Dep.193:10-18; 194:2595:3. Ferrara
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emphatically testified that it was notetlpractice of IAB to call the precindd. at 194:2-24)
Ferrara’s supposed testimony ofpalicy” of leaking information to commanding officers about
complaints also consists of hearsay and @pdion: Ferrara hedr“people talk” aboutone
commanding officer and speculated “how does somebodyut about it” if tley were not told.
Id. at 224:9-19. Ferrara admitted that he haddeéronly one instance (“no, that --- that’s
really []it") and expressly admitted that hacked personal knowledge: “I mean | can’t say
definitely, you know,” and related hearsay frdns wife about anbier commanding officer
being disciplined, not warned.)d. at 225:3-226:6.

Ferrara testified that he did not make anptaint about the downgrading system because
“there’s a perception in theYPD to punish people who try to do good stuff sometimed.”at
79:1-10. While this statement mhag admissible were Ferrara’s personal intent relevant — which
it is not — his testimony about his own unsuppogerteptions, let alontestimony about others’
beliefs, is not admissible to prove a policy cagiice of the NYPD. Nodid Ferrara witness any
“retaliation” against plaintiff or myone (which would be irrelevant tdlonell issues in any
event). Ferrara testified that sometime “right be&f@r “two to four weeks” before February 18,
2010 - after Schoolcraft was already susperatedi had moved upstate — he heard Deputy
Inspector Mauriello state that he hateived a “heads up” about Schoolcrafseeld. 219:14-
220:25. Contrary to Schoo#dt’s assertion, this is the only comnido the “effect” that plaintiff
was a “rat” that Ferrara recalle Ferrara Deposition at 202:23-203:8. Indeed, Ferrara admitted
that he could not testify that Mauriello even used the term “rat,” as plaintiff clalohsat
207:18-19 (“l wasn't sure exactly what was said. | wasn’t sure if he used the word rat.”) This is
hardly an instance of retaliati, and occurred long taf any alleged instances of retaliation

towards plaintiff.
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Ferrara’s recording of a roll-call in Febru&®10, in which Mauriell@appears to refer to
Schoolcraft as a “rat” is inadmisée because it post-dates thecets at issue here by four
months, and it is highly prejudicial’ Whatever opinions abo@choolcraft may have been
expressed four months after the fact canbhear on the knowledge, motive or intent of
defendants on October 31, 2095.

D. The Purported Evidence of Specific Insinces of Retaliation are Insufficient
to Establish a Custom and Practice

As the City defendants estalbledd in their briefs in suppbof their summary judgment
motions, a mere handful of other incidents léged retaliation do not establish a widespread
practice, and plaintiff has offerew authority to the contrary. brder to prove Monell liability,
plaintiff must showjnter alia, that “the relevant practice is sadespread as to have the force of
law.” Walker v. City of New YorR015 U.S. Dist. LEXIS 91410, 16-17 (S.D.N.Y. July 14, 2015)
(quotingTieman v. City of NewburgiNo. 13 Civ. 4178 (KMK)2015 U.S. Dist. LEXIS 38703
(S.D.N.Y. Mar. 26, 2015) (quotingoard of County Com'rs of Bryan County, OKI. v. BroB20
U.S. 397, 404 (1997) (internal quotation marks omitted)). Thus, “[ijn order for Plaintiff to
establish municipal liability through this prong, heeds to show that that ‘indirectly caused
the misconduct of a subordinate municipal esypk by acquiescing inlangstanding practice
or custom which may fairly be iseto represent official policy.’Walker, 2015 U.S. Dist. LEXIS
91410 at 16-17 (quotinililler v. County of Nassaut67 F. Supp. 2d 308, 314 (E.D.N.Y. 2006)

(citing Monell, 436 U.S. at 694)).

¥See, e.gPTX 314

20 Moreover, the statements of a party defendant remain hearsay with respect to the other
defendants in the case who do not offer such arait. Accordingly, Mauriello’s statements

are hearsay as to other defendants and should be excludeat badis as well under Rule 403,

as unfairly prejudicial to the other defendant®he jury will necessarily be tarred by the same
brush, although the statement ie\more irrelevant to them.
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As an initial matter, plaintiff may noprove up a custom and practice sufficiently
pervasive to suppomlonell liability through the say so ofatt witnesses, never disclosed as
experts, who can point to albgtely no independent evidencehet than theitown subjective
impressions or their own inddwal cases. Were plaintiffapproach admissible to proionell
liability, every trial involving municipal liabity under 81983 would be burdened with otherwise
unrelated lay witnessesstdying as to personal opinions orethexperience in uelated cases.
The end result of such an approach wouldabseries of mini-trials aimed at assessing the
credibility of these other witnesse8ccordingly, preclusion is warranted.

Additionally, there are specific defects iplaintiffs proffered evidence as well.
Importantly, plaintiff conflates the allegedjtfota and downgrading system” — which could not
have deprived plaintiff of any rights - the supposed “system of retaliatior§eePl. Opp. to
Defs.” SJ Mot. at 75. As discussed aboveopof the quota and downgrading system is not
relevant to this case, and certainly notMonell issues, since that is not a policy directed at
depriving police officers sucas Schoolcraft of thegonstitutional rights.

Further, plaintiff offers no admissible eeidce from Police Officers Polanco or Serrano,
both of whom testified ahe trial of another matter abadifferent precincts, namely the 3@nd
41* Precincts in the Bronx. Moreover, the actuatitrony of these witnessés quite limited:
Polanco testified to his subjae belief that officers who port misconduct “are considered
rats,” and Serrano testified toshbelief that such officers aredlled a rat.” Pl. Opp. Defs.” SJ
Mot. at 78.

Even if true and admitted as evidence (d@ndhould not be), this evidence of a few
instances of alleged misconduetin a police force containg approximately 35,000 uniformed

members of service — does not establistiepartment-wide policyf retaliation, let alone a
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policy of improper confineent of complainants as EDPs.lleged evidence of a few instances
of retaliation (not proven in any court, proce®gor investigation) should be precluded because
“[s]uch lopsided numbers hardly suggest, mlegs allow the inferencéhat the claimed policy
existed, especially in lightf . . . the City’s force of over 35,000 police officerdEEscobar v.
City of New York766 F. Supp. 2d 415, 420-421 (E.D.N.Y. 20(ft)ding “a handful of isolated
incidents insufficient to create a material factdispute about the existence of any seizure-
related policy”). Indeedthree or four instances of miscontuwer the course of a period of
several years cannot constitute a practice that is “so manifest as to imply the constructive
acquiescence of senior policy-making officialChepilko v. City of New Yaor2012 U.S. Dist.
LEXIS 15110, *48-50 (E.D.IY. Feb. 6, 2012) (quotinGreen v. City of New York65 F.3d
65, 80 (2d Cir. 2006)) (holding that 5 isolatedtances of misconduct over a two year period is
insufficient to prove a policy faMonell purposes)PDettelis v. City of Buffalo3 F. Supp.2d 341,
348 (W.D.N.Y. Mar. 28, 1998) (four unconstitutionaigtsearches in addition to the incident in
guestion in seven years failed as a maifdaw to constitute a custontzdwards v. City of New
York 03-cv-9407, 2005 U.S. Dist. LEXIS4376, at *33 (S.D.N.Y. Dec. 19, 2005yignell
“would be rendered sterile if, asamtiff asserts, mere conclusoaylegations of a few isolated
incidents ... were sufficient toold the municipality liable”)see also Curry v. City of Syracuse
316 F.3d 324, 330 (2d Cir. 2003) (“[A] municipalityay not be held liable under § 1983 simply
for the isolated unconstitutiohacts of its employees.”).

Moreover, as already discussed, evenm@agsy a policy — which there was none — such
policies cannot be said to be the driving fobehind the alleged adversaction by defendants.

In other words, even assuming the truth of plaintiff's allegations, he lacks standing to challenge
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the policies because he was noizeé pursuant to an arrest quota, nor was he a victim of
downgrading statistics.

POINT VI

PLAINTIFF  SHOULD BE PRECLUDED FROM

INQUIRING INTO OR OFFERING EVIDENCE
REGARDING ANY DISCIPLINARY HISTORY OR

LAWSUITS AGAINST THE DE FENDANTS AND ANY QAD
OR IAB REPORTS

Plaintiff should be precluded from inquiringal any disciplinary history or any prior or
current lawsuits against defendants. The officers’ disciplinary histories are irrelevant to the
claims in this case, and as such are confysa waste of time, and highly prejudicial to the
individual defendants. Fahis reason alone, this evidenshould be precluded.

A. Disciplinary Histories and Lawsuits

Plaintiff should be precludefdom inquiring about any digalinary history of defendants
because such questioning directly conflicts viRile 404(b) of the Federal Rules of Evidence.
Rule 404(b) states that evidence of past actpriwe the character of a person in order to show
action in conformity therewith” is inadmissibldJnder the rule, evidence of past acts is only
admissible to prove “motive, opportunity, interdreparation, plan, knowledge, identity, or
absence of mistake or accident.” However, evidence of prior bad acts is not automatically
admissible merely because the proponent hasubated some purpose unrelated to character.

The decision to admit evidence under R4 (b) also depends on “whether the danger
of unfair prejudice outwghs the probative value of the evidence in view of the availability of
other means of proof and other factors appropriate for making decisions of this kind under Rule
403.” Huddleston v. United State485 U.S. 681, 688 (1988). Thule 404(b) rquires a two-
part analysis: (1) whether the proposed evidence fits within one of the “exceptions” provided by

the Rule; and (2) if the evidendees fall into an exception,mlancing test under Rule 403 of
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whether the probative value of the evidence Isstantially outweighed bthe potential for jury
confusion or prejudice.Lombardo v. StoneNo. 99 Civ. 4603 (SAS2002 U.S. Dist. LEXIS
1267, at *8 (S.D.N.Y. Jan. 29, 2002ge alscADVISORY COMMITTEE NOTES TOFED. R. EVID.
404(b).

The Second Circuit has consistently held #hatlence of a police officer’s prior bad acts
are only admissible under Rule#D) if the alleged prior act Baa close nexus with the acts
complained of by plaintiff in his complaintBerkovich v. Hicks922 F.2d 1018 (2d Cir. 1991).

In Hicks a case in which the plaintiff sought totroduce a police offiags past Civilian
Complaint Review Board (“CCRB”) complaints toope a “pattern of conduct” on the part of
the officer regarding false arrest and exces$oree claims, the court held that, “[tjo merit
admission under this theory, thetrexsic acts must share ‘unusu@naracteristics’ with the act
charged or represent a ‘unique schemed. at 1022-23 (affirming estusion of disciplinary
history). In addition, the poteatifor confusion or undue prejud substantially outweighs any
probative value.

Here, plaintiff can make no showing thahy potential disciplinary complaints —
substantiated or otherwise — against any deferstare the requisite “unusual characteristics” or
“unique scheme.” While some of the defendah&ve not had any allegations made against
them, the purpose of this motion is to enstirat the questions amot even asked, and the
inference that other complainteave been made is not suggested to the jury. Accordingly,
plaintiff should be precluded from questioning any officer regarding their disciplinary history, or
otherwise proving that history.

Moreover, even if plaintiff could demonsteathe requisite “unusti@haracteristics” or

“unique scheme,” or show that the proposed &wvi@ falls under one ofdlother “exceptions” to
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Rule 404, such evidence shdutill be precluded abe prejudicial effecof same outweighs any
probative value. The Second Circuit has found #hdistrict court dichot abuse its discretion
when it excluded evidence of prior complaints against an officer at t8aé Berkovigh922
F.2d at 1023. The Second Circuit held that evbare the prior complaints could be admissible
under Rule 404 to establish the officer's motives thstrict court’s findag that the prejudicial
effects of such prior complas outweighed their probae value was appropriatdd. (stating
that introduction of prior complaints wouldnfiame the situation’and carry insurmountable
prejudice for the defendant to overcome.).

District courts in this Circuit have ruled similarly, finding that even where evidence of
prior acts could be relevant under Rule 404hibuld be precluded as unduly prejudici8lee
e.g, Lombardo,2002 U.S. Dist. LEXIS 1267, at *20-24ir{fing that while prior act of a
defendant could be relevant, préice outweighed probative valuebhis is particularly the case
where the prior complaints against an officerraveot substantiated, as these cases “the
probative-prejudice balancingst weighs heavily in favor of excluding the evidencdgan-
Laurent 2011 U.S. Dist. LEXIS 122767, at *63-64ee also Berkovigh922 F.2d at 1023
(finding that where an officer was exonerated six of seven prior conmaints, “the slight
probative value of this evidenceas to a theory of motive, patteon other less plausible theories
of relevance — was substantially outweighgdts potential for unfair prejudice.”).

Moreover, plaintiff should be prohibited fromsing defendants’ dciplinary history to
cross-examine them at trial because none of the allegations of wrongdoing against them are
probative of their credibility. A witness’s exlibility may be impeached on cross-examination
using specific instances of conduct to demonstthe witness’s character for untruthfulness.

F.R.E. 608(b). However, “thgossibilities [for] abuse areubstantial.... [therefore,] the
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instances inquired intfmust] be probative of trthfulness or its oppositand not remote in
time.” Advisory Committee Note to FRE 608(@mphasis added). Further, “the overriding
protection of Rule 403 requires that probatwedue not be outwghed by danger of unfair
prejudice, confusion of issues, misleading the jury.” Id.

Plaintiff’'s anticipated arguments that defendants’ disciplinary histories are probative of
their truthfulness should be rejectédWhile misconduct of a general variety can be probative of
truthfulness, courts have madeat that not all misconduct is urtnéul. “[I]f all that can be
said about behavior is that it might be caliegbroper, immoral, or unlawful ... asking about it
cannot be justified under Fed. R. Evid Rule 608riited States v. StonBlo. 05 CR 401 (ILG),
2007 WL 4410054 (E.D.N.Y. Dec. 14, 2007) (intergabtations omitted). In the instant case,
defendants here have incidemtiswrongdoing that are reflected their disciplirary records.
While these incidents are at worst, improper, tbeyainly do not indicatsubterfuge, deceit, or
any other motivation indicative of unthfulness. Indeed, all ofélforegoing indicates, at worst,
laziness or dereliction of duty,d certainly do not gresent more than “improper, immoral, or
unlawful” behavior. See, e.g., idiexcluding evidence of two incidents as irrelevant to the issue
of truthfulness: first, an officgpunched a civilian ithe face and was chady&vith assault, and
second the same officer abused his position dnded to provide his name or badge number.)

Courts in this Circuit havepplied the same analysis to priavil lawsuits, finding that
the probative value of introduw prior lawsuits is outweighed by the prejudicial effect such
evidence could have drits potential to confuse the jurySee Richmond v. General Nutrition

Ctrs., Inc, 08 Civ. 3577 (PAE) (HBP), 2012 U.S. DI&EXIS 32070, at *31 (S.D.N.Y. Mar. 9,

2L Even assumingarguendg that this “threat” is minimallyprobative of his truthfulness, any
probative value is substantially outweighed by the undue prejudice to defendants that would
result, in violation of Fed.R.Evid. Rule 403.
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2012) (precluding the introduction of evidence of laitssagainst defendant because “the risk of
unfair prejudice and confusionoim introducing documents refleatj allegations in other cases
clearly outweighs the probatiwalue of such claims.”)see also Figueroa v. Boston Sci. Corp.
00 Civ. 7922 (DC), 2003 U.S. Dist. LEXIS 10936*&1 (S.D.N.Y. June 25, 2003) (finding that
the probative value of troducing evidence of other lawsuits is “substantially outweighed by the
danger of unfair prejudice, confas of the issues, and considgons of undue delay and waste
of time.”)

As such, the Court should preclude the intraiducof evidence at trial concerning prior

complaints or lawsuits against defendants as ageliny disciplinary history because (1) plaintiff

cannot meet the requirements of Fed.R.EvidleR404, and (2) even ihe could, still the










U.S. Dist. LEXIS 10936, at *11 (S.D.N.Y.ude 25, 2003). Accordingly, the Court must
preclude any reference to defentiBroschart’s involvement iHaddid

As such, the Court should preclude the intraiducof evidence at trial concerning prior
complaints or lawsuits, as plaintiff cannot méet requirements of Rule 404. However, to the
extent that plaintiff could demonstrate that evide of prior disciplinary complaints or lawsuits
would be admissible under Fed. R. Evid. Rd@4(b), any such evidence should still be

precluded as its prejudicial effect sulgitally outweighs anyrobative value.

F. The QAD and IAB Reports Constiute Inadmissible Hearsay

%6 See, e.g PTX 66, 81.
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reliability to justify its admissionLeRoy v. Sabena World Airline344 F.2d 266, 272 (2d Cir.

1965). Although trustworthiness and reliabilay a report admitted under Rule 803(8)(B) is
presumed and is to be contested by the opponent of the evidence, before the Court can presume
trustworthiness, it must determine that thpor¢ contains factual findgs based upon a factual
investigationBeech Aircraft Corp. v. Raine}88 U.S. 153, 169 (1988).

That is not so here. IBeechthe court precluded a New York City Police Department
Internal Affairs Bureau (“IAB”) report that the plaintiff aimed would have supported his
allegations of retaliation. In fact, thigeechCourt held the IAB repordid not contain factual
findings resulting from a factual investigation, and thus was not covered by the provisions of

Fed. R. Evid. 803(8)(B).

G. The danger of undue prejudice outweighs any probative value

Even assuming that the reports bear sufficiedicia of trustworthings — which they do
not — they should still be precluded under Rule B@8ause their probatiwalue is substantially
outweighed by the danger of anf prejudice. “Before finding sin evidence admissible, the
Court must “consider the qualitf the report, its potential impaot the jury, and the likelihood

that the trial will deteriorate into a protradtan unproductive struggle over how the evidence

36



admitted at trial compared to the evidence considered by the ag€umk’v. Hatch Assogs
2007 U.S. Dist. LEXIS 31558, *8 (W.D.N.Y. 2007)(citirgaolitto, 151 F.3d at 65.

Here because the reports were authored by divisions of the New York City Police
Department they would undoubtedly be presentedetquity in “an aura o$pecial reliability and
trustworthiness” that is not commensurate vitikir actual reliability,and thus they must be
precluded.United States v. Fosheb90 F.2d 381, 383 (1st Cir. 1979). Moreover, a jury “may
[be] influenced by the official @dracter of [a] report [and] afford greater weight than it [is]
worth.” Bright v. Firestone Tire & Rubber Go756 F.2d 19, 23 (6Cir. 1984). The QAD
Report and the Department Advocate’s Charges and Specificatonstagven a final ruling by
the NYPD; they constitute interim, prosecutoriidcuments, not a final finding of fact. The
NYPD'’s position must await an administragitrial on the associated charges.

Should the Court deem proof of the trubh Schoolcraft's allegations relevant and
admissible at all — and it should not — then Schafiichould be required farove the truth with
direct evidence of wrongdoing. He may not retyinferences drawn by investigators, based on
hearsay and other sources that are not befergutll. Moreover, introducing the report would
necessitate a min-trial focused on the bases forahelusions in the repoftvhich itself is about
a collateral matter) and the reliatyilof the report itself and the nature of the sources on which it
relied. Such a mini-trial would be pugjicial, confusing and a waste of time.

Indeed, all of plaintiff's evidence obther misconduct, wdther involving these
defendants or other officers, would necessitaii@i-trials on their truth. Courts exclude
evidence under Rules 403 and 4044imen it would lead to protraad mini-trials for the jury to
be able to fully consider the truth of the accusati®@eeHardy, 629 F. Supp. 2d at 197-198.

(“Nor will the Court allow this trial to be sidetracked by several mini-trials on the veracity of
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civilian complaints that have beamvestigated and fount be of no substance.”). The Second
Circuit has affirmed the exclusion of governmeeports offered tgrove other misconduct,
under Rule 403 and 404(b), stating as follows:

Even if the report was admissible, however, the district
court did not abuse its discretion in holding, in the
alternative, that the reporshould be excluded under
Fed.R.Evid. 403 because the likelihood that it would
confuse the jury and protract the proceedings outweighed
its probative valueUnited States v. Robinspb60 F.2d
507 (2 Cir. 1977)¢ert. denied435 U.S. 905, 55 L. Ed. 2d
496, 98 S. Ct. 1451 (1978). . . . . [A]ls a so-called
government report which in fact was incomplete and based
largely on hearsay, the reporbwd have been presented to
the jury in “an aura of special reliability and
trustworthiness” which wouldot have been commensurate
with its actual reliability United States v. Foshe590 F.2d
381, 383 (1 Cir. 1979)xsee United States v. CostelRR1
F.2d 668, 674 (2 Cir. 1955ff'd, 350 U.S. 359, 100 L. Ed.
397, 76 S. Ct. 406 (1956); Weinstein and Berger, 1
Weinstein’s Evidence P 403(04) (1980Third, the
admission of the report would ya been likely to protract
an already prolonged trial with an inquiry into collateral
issues regarding the accuwy of the report and the
methods used in its compilatiodohn McShain v. Cessna
Aircraft Co, 563 F.2d 632, 636 (3 Cir. 1977).

New York v. Pullman, Inc662 F.2d 910, 915 (2d Cir. N.Y. 1981) (emphasis added).
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Further, any probative vaduis substantially outwghed by the danger of unfair
prejudice, confusion of the isss, and misleading the jury. As adf the jury might be misled
into thinking that all of plaintiff's claims haveerit, simply because some of his complaints
were found to be validated by this Court.ddkionally, as shown above, plaintiff should be
precluded from offering any evidence concerninfedéants’ disciplinary lstories. Here, the
QAD reports contain and rely upon the defendandisciplinary histories, including
unsubstantiated allegations. The QAD reportstaios the investigatsr findings and opinions
concerning issues — including issues of credibility -- that are ultimately for the jury to decide,
thereby usurping the jury’s fuhon and causing confusion.

Nor will a limiting instruction alleviate thanfair prejudice created by introduction of the
QAD reports and IAB reports. The jury might femimpelled to rely upon the determinations
contained therein instdaof relying upon their own independent judgmesee, e.g., Park W.
Radiology v. CareCore Nat'l LLC675 F. Supp. 2d 314, 324 (S.D.N.Y. 2009) (precluding
agency report on grounds of the danger of unfair prejudice because the jury will give undue
weight to the agency’s conclusions, dhds should be excluded under FRE 403.)

Finally, there is little prolave value in the QAD’s and IAB’s conclusory statements
regarding the same evidence to be presentatigqury. “To admit the reports under these
circumstances would amount to admitting the opiraban expert witness to what conclusions
the jury should draw, even though the jury hilae opportunity and the ability to draw its own
conclusions from the evidenceCook 2007 U.S. Dist. LEXIS 31558, at *8phnson v. Yellow
Freight System, Inc.734 F.2d 1309 (8th Cir. Mo. 1984)ecognizing that the dangers of
prejudicing, confusing, misleading the jurmdaunduly delaying trial if an agency report is

admitted are particularly present in a jury trial versus bench tsed);also Paolittol51 F.3d at
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65 (affirming district court’s esfusion of a state employment agency’s determination of no
probable cause}all v. Western Prod. Cp988 F.2d 1050, 1058 (10th Cir. 1993) (affirming
district court’s decision tcexclude a state agency repamder Rule 403 where “all the
evidentiary matter before the [state agency] ddug presented to theryl and thus the sole
purpose would be “to suggest to the jury thiiashould reach the sameonclusion” as the
agency);see alsoCity Defendants’ Memorandum of wain Support of Motion to Exclude
Expert Testimony, at 5-7 (demonstrating theperts may not usurp therovince of the judge
and jury).

Accordingly, because the reports followingetlnvestigation into plaintiffs myriad
allegations of misconduct do noteet the requirements of ruked. R. Evid. 803(8)(B) and/or
403, they must be precluded.

H. The Mollen Commission Report Should be Excluded

The Commission Report (“Mollen Report”) (PT29) should be precluded because (a) it
is irrelevant to plaintiff's claims; (b) admissi of the report would violated Rule 803; and (c)
any probative value would be substantially oughed by the undue prejudi to defendants.

The Mollen Report concerns anvestigation into potie misconduct that took place
decades ago. Conduct of members of the NYiPDBr around early 1990’s has no relevance to
conduct of the police department today, which is comprised of an entirely new and different
police force in a different climateGiven the attenuated naturetbé report, plaintiff should be
precluded from introducing it as a means of ewiting the alleged culture of the NYPD today,
or for any purpose.

Moreover, the Mollen Report shidube precluded for the added reason that it similarly
lacks the requisite trustwoittess required by Fed.R.Evid. RuB®3. The Mollen Report is

fraught with opinions and conclusions of an irtigggor, and concern issuéisat are ultimately
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for the jury to decide. In viewf the lack of relevance, trustwibiness and prejudicial effect, the
report should be precludedSee, e.g, Williams v. City of New Yoiko. 94 Civ. 6234,
unpublished transcript at 85 (S.D.N.Sept. 6, 1996)(Preska, J.) (citedShaw v. City of New
York 1997 U.S. Dist. LEXIS 4901 (S.D.N.Y. 1997yépluding plaintiff from proffering
excerpts from the Mollen Commission Report as to the “code of silence” to go to the credibility
of police officer witnesses, finding that the “probative value of the Report is far outweighed by
the extreme prejudice.. . . . It has relationship to the specific issues or persons in this case. Its
probative value is very, veryisl, and its prejudicial value igery, very high. Accordingly, it

will not be admitted.”);Jackson v. City of New Yqrio. 93 CV 174, unpublished order, *2
(E.D.N.Y. April 24, 1996)([@arie, J.)(bifurcating plaintiff's aims against the individual police
officers from plaintiff’'s Monell chim against the City and findingpter alia, that “the admission

of all or parts of the Mollen Commission Repoduld prejudice individual defendants in the

upcoming trial.”

POINT Vi

PLAINTIFF SHOULD BE PRECLUDED
FROM INTRODUCIN G ANY NEWSPAPER
ARTICLES

Plaintiff should be precludke from introducing any newspaper articles to support his
claims, as they constitute inadmissible hearsag farther, are incomplete. “Newspaper articles
are hearsay when introduced to prove the truth of the matter asserted, and must not be admitted.”
Media Alliance, Inc. v. Mirch2012 U.S. Dist. LEXIS 6332:3-4 (N.D.N.Y Jan. 19, 2012)
(quotingDelrosario v. City of New YorR010 U.S. Dist. LEXIS 20923 (S.D.N.Y. 2010)) (citing
inter alia, McAllister v. N.Y. City Police Dep't9 F. Supp. 2d 688, 706 n. 12 (S.D.N.Y.1999)

(“Newspaper articles are hearsay,. and . . . are not admissbévidence of New York City
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Police Department policy or custom™ge also Dockery v. Tucke2006 U.S. Dist. LEXIS
97826 (E.D.N.Y. 2006) (in support of a Monell claiplaintiff may not rely upon an array of
newspaper articles and jutal decisions discussing igeral police misconduct).

“Courts rarely allow newspaper articles imadence to prove the truth of the statements
contained therein.United States Football Leag v. National Football Leagud986 U.S. Dist.

LEXIS 25390 (S.D.N.Y. 1986)‘Indeed, it is not uncommon fortaal court to smmarily reject

are part of the same fax transsion and Iinternet porg as . ould the Court permit

plaintiff to offer PTX 59, then defendants must also be akbwee introduce Exhibit G into

evidence to complete the document.

POINT VI

PLAINTIFF SHOULD BE PRECLUDED FROM OFFERING
EVIDENCE RELATING TO THE NYPD'S PRESENCE IN
JOHNSTOWN

By the Court’'s Opinion dated May 5, 2015p¢ Honor dismissed all claims against

former defendant Traindr. Plaintiff's allegations against @&in Trainor conerned his alleged

?" See, e.gPTX 35, 46, 49-55, 57, 60, 62, 72, 308, 316.
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involvement in the NYPD visits to SchoolcraftJohnstown residence, not the events in
Schoolcraft's apartment on October 31, 2008ee TAC § 216. Since Schoolcraft's First
Amendment claim with respect to Higst-suspension speech was dssed (Section IV.B.ii of
the Opinion), all evidence concerning Defendantifior or the Johnstown visits must be
precluded®
POINT IX
PLAINTIFF SHOULD BE PRECLUDED FROM OFFERING
ANY EVIDENCE THAT DEFENSE ATTORNEYS ARE

ATTORNEYS FOR THE CITY AND THAT THE CITY MAY
INDEMNIFY A DEFENDANT

Plaintiff should be precluded from referring defense attorneys as “City attorneys” or
“attorneys for the City,” and from offering evdce of indemnificatiof any defendant by the
City. Referring to defense counsel as Cityragéys would be prejudidido defendants as it may
create the impression for the jury that any ptédiverdict against them would be paid by the
City of New York, which is commonly vieweds a “deep pocket” for the purposes of any
potential judgment. This unfortunate prejuais precisely the concern that motivated the
drafters of the Federal Rules of Evidence wude Rule 411, which prohibits the admission of
evidence of a defendant’s liability insurancgeefFed. R. Evid. 411 Advisory Committee’s Note
(“More important, no doubt, hasbn the feeling that knowledge thle presence or absence of
liability insurance would induce juries t@cide cases on improper grounds. McCormick § 168;
Annot., 4 A.L.R.2d 761.").

Moreover, evidence of the Cigypotential indemnificatin should be precluded because

it is not relevant.See Hancock v. City of New York, ef &0 Civ. 7989 (JMF), Motioin Limine

28 Defendants reserve their rightowever, to introduce any egidce concerning the Johnstown
visits in defense of platiff's damages claims.
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Rulings, at Docket Entry No53 (S.D.N.Y. Nov. 5, 2013)(preclindy plaintiff from admitting
evidence regarding the City’s potential intt@fication of the individual defendantgdwardsv.
City of New York 2011 U.S. Dist. LEXIS 75300, *125 (E.D.N.Y. July 13,
2011)(“Indemnification is not relevant to angsue before the jury and plaintiff will not be
permitted to inform the jury that defendant might be indemnified by the Ciggn-Laurent v.
Wilkinson 05 Civ. 583 (VM), 2009 U.S. DistLEXIS 20472, at *8 (S.D.N.Y. Mar. 13,
2009)(precluding plaintiff from mentioning Cigy potential indemnification of officers);
Williams v. McCarthy05 Civ. 10230 (SAS), 2007 U.S.4bi LEXIS 79151, at *24-25 (S.D.N.Y.
Oct. 25, 2007) (precluding admission at trial @fidence of potentiaindemnification of
defendant police officers by the City of Neviork on relevancy grends)(internal citations
omitted); see also McGuire v. Bridgepost Port Jefferson Steamboat C®@0 Civ. 5951 (WK),
2001 U.S. Dist. LEXIS 19753, &t (S.D.N.Y. Nov. 292001)(finding indemnification evidence
not relevant at trial)Provost v. Newburgh262 F.3d 146, 164 (2d Cir. 2001)(holding that it was
improper for the district court to struct the jury to consider thedividual defendant’s ability to
pay in determining punitive damages aware where the defendant did not offer evidence of his
financial resources at trial.).

Defendants propose two alternative solutiongstfFdefendants respédly requests that
their attorneys be referred to as merely &mesie counsel” or “attorneys for the defendants.”
Second, if and only if the Coudetermines that some additibressociation beyond the first
suggestion is appropriate, defentfasuggest an alternative whibas previously been adopted
in the U.S. District Court for thedBthern District of New York. IWilliams v. McCarthy
Judge Shira A. Scheindlin identified counsel for the individual police officer defendants as

attorneys from the Corporation Counsel. 2Q03%. Dist. LEXIS 79151. The aforementioned
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suggestions are reasonable amtl adequately guard against the undue prejudice that would
ensue if plaintiff's counsel were permitted tefer to defense counsel as “City attorneys”,
“attorneys for the City”, “theCity,” or “Corporation Counsdbr the City of New York.”

In addition, plaintiff should not be permittéd mention or offer any evidence that the
City of New York may indemnify defendantdiaild a jury find him liable. Such evidence
and/or arguments lack any evidentiary value and would seriously prejudice defendants. If the
jury is permitted to assume that the CityN&w York will pay, the jury may not carefully assess
issues of liability. As previously stated, thispiecisely the concern that motivated the drafters
of the Federal Rules of Evidemto include Rule 411, which prdiiis the admission of evidence
of a defendant’s liabty insurance. SeeFed. R. Evid. 411 Advisory Committee’s Note (“More
important, no doubt, has been the feeling that kndgdeof the presence or absence of liability
insurance would induce juries decide cases on improper grounds.”).

Moreover, indemnification has rmearing on the facts of plaifits claims or damages.
See Mathie v. Fries1l21 F.3d 808, 816 (2d Cir. 1997) (dimlg that the estence of an
indemnification agreement is relevant only wherdividual defendants adduce evidence of their
personal financial resources at tridlfiilliams v. McCarthy 2007 U.S. Dist. LEXIS 79151 at
*24-25 (precluding admission at trial of evidenot potential indemnifiation of defendant
police officers by the City dllew York on relevancy grounds).

Accordingly, plaintiff shouldoe precluded from mentionirg introducing eiwdence that

defense counsel are City attorneys arad the City may indemnify defendants.

POINT X

PLAINTIFF  SHOULD BE PRECLUDED FROM
REQUESTING A SPECIFIC DOLLAR AMOUNT FROM
THE JURY.
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While the Second Circuit has not adopted agtahibition of suggesg a specific dollar
amount, it does disfavor specifying tat@mounts for the jury to award€onsorti v. Armstrong
World Industries, Ing 72 F.3d 1003, 1016 (2d Cir. 1995). Swseiggestions unlawfully anchor
the jurors’ expectationsf a fair award at a place set yunsel, rather than by the evidende.;
see also Mileski v. Long Island R.R..C#099 F.2d 1169, 1172 (2d Cir. 1974 jury with little
or no experience in such matters, rather thnugon its own estimateand reasoning, may give
undue weight to the figures advanced bynil#is counsel . . .”). The Court i€onsortiwent
on to state:

A jury is likely to infer thatcounsel’s choice of a particular
number is backed by some authority or legal precedent.
Specific proposals have a real potential to sway the jury

unduly. . . . We encourage trial judges to bar such
recommendations.

Consortj 72 F.3d at 1016. As such, plaintiff shdwde precluded from suggesting a specific
dollar amount to the jury durg his opening statement, cagi the testimony of any witness
and/or during summation.

POINT Xl

DEFENDANTS RESERVE THEIR RIGHT TO FILE
SUPPLEMENTAL MOTIONS /N LIMINE.

The City Defendants respectfully reserve their right to object toiratiynine motions
submitted by plaintiff and to file supplemental motiamgimine. As set forth more fully in the
motionsin limine filed by defendant Steven Mauriello, naraus exhibits on plaintiff's exhibit
list were not identified by plaintiff or otherwisevailable to the City defendants until September
17, 2015 (and at least one has stilt been identified).The City defendantspecifically reserve
the right to make additional motiomslimine directed at such exhibits. The City defendants also

reserve the right to object to eeitce at trial whether not such objection isised by motion in
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limine. In addition, the City defendants resethe right to supplement their trial witness and
exhibit lists if necessary, in liglaf the Court’s rulings on any motiomslimine.

CONCLUSION

For the reasons set forth above, defersleggpectfully submit that their motiamlimine
should be granted in their entye and that the Court grant suckher and further relief as it
deems just and proper.

Dated: New York, New York
September 21, 2015

Respectfully submitted,

ZACHARY W. CARTER
Corporation Counsel of the

City of New York

Attorneys for City Defendants
100 Church Street, Room 3-174
New York, New York 10007
(212) 356-2344

By: /s/ Alan Scheiner
Alan Scheiner
Senior Counsel
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