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PRELIMINARY STATEMENT

After more than three and a half years of litigation, the Defendant City of New York has
issued a subpoena to Graham Rayman, a josirado is a strangdp this action, demanding
production of wide-ranging documents. Althouglkisan action places on the City, at a
minimum, a burden to overcome the federaljalist’s privilege, the City’s requests and its
Motion to Compel show that it believes it has essentially no burden and that it can simply ride
airily over the press to supplemerst jterceived discovery deficiencies.

The City’s approach highlights its lack whderstanding or respect for the vital press
functions the privilege aims to protect. ThigyGeeks material that is available from other
sources, it fails to identify the relevance of its resgsi¢o any particular clais or defenses, and it
wraps up its subpoena with a series of broadatels to sift through Mr. Rayman’s files for
material it might find useful.

Although the City claims, witlho knowledge or support, thislir. Rayman’s sources of
material for his book extend no further than Adrandl Larry Schoolcraft, #t is simply untrue.
(Rayman Decl. at 2 and 9.) Mr. Rayman isaperienced and respedteeporter whose work on
this story alone shed light on and led to sigaifit public debate over an issue of unquestionable
public importance: the functioning of the NewrKdcCity Police Department. He was able to
write this story in part because his reputatioa gsurnalist allowed him to develop trust with
multiple sources who provided him with infoation and supporting material. Those crucial
relationships with sources are central to the vital press functions the journalist’s privilege
protects. Compelled disclosure of materiajudced in his reportingrocess would certainly
disrupt Mr. Rayman’s future abilityp develop similar sources. iBhs true whether the sources
are confidential or not, as newsurces expect journalistsgoovide independent accounts of
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events rather than to function as investigasikras for private litigantsr the government. When
journalists are compelled to become witnesséisarstories they cover, their independent role
and status are diminished.

The City’s subpoena seeks burdensome awdgwed information, and it has failed to
make any showing that it has nistburden to compel disclosupéthis information. Even had it
made some showing of particulaad need, it has not demonstratledt its need outweighs the
public interest in an indepenateand free press. Accordingly, the City’s Motion to Compel

should be denied and Mr. Rayman’s €gdviotion to Quash should be granted.

ARGUMENT

l. The Subpoena Seeks Protected Privileddbocuments and Should Be Quashed

The subpoena calls for the production of docuisiémat are protected from disclosure by the
journalist’s privilege, and itteould be quashed. As provided in the Federal Rules, “on timely
motion, the court for the district where comptaris required must quash or modify a subpoena”
that “requires disclosure ofigileged or other protected matter, if no exception or waiver
applies.” Fed. R. Civ. P. 45(d)(3)(A)(iii).

Protections for journalists confimm the New York Shield Law, N.Y. Civ. Rights Law § 79-
h, the New York Constitution, the First Amendmand federal law. In ease that involves both
federal and state claims, the Second Circuitdpgdied the federal privilege, while recognizing
that the applicable statedashould also be consideradn Bulow by Auersperg v. von Bulow
811 F.2d 136, 144 (2d Cir. 1987)(“In examining the bouedaof the journalist’s privilege, we
may consider also the applicable state law, in this case New York’s so-called ‘Shield Law,’
N.Y.Civ.Rights Law § 79-h et seq. (McKinney Supp.1986). Although we are not bound to
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follow New York law, neither should we igreiNew York’s policy of giving protection to
professional journalists.”) Therefreven if the City can estah that the documents it seeks
are relevant to both federal asi@dte claims — which its broadsertions of relevance have not
done — the New York Shield Law is still applitejalong with the federalrivilege, as guidance
in this matter. Under eith@rivilege, the documents shoude protected from compelled
disclosure.

Although the federal privilege against compellesctbsure of materias a qualified one, it
comes with a significant burdenathis grounded in the importancéprotecting a free press and
preventing reporters from yg dragged into litigation:

If the parties to any lawsuit were freestiabpoena the press at will, it would likely
become standard operating procedure for those litigating against an entity that had
been the subject of preatiention to sift through pss files in search of
information supporting their claims. Thesulting wholesale exposure of press
files to litigant scrutinywould burden the press witteavy costs of subpoena
compliance, and could otherwise impitgr ability to perform its duties-
particularly if potential surces were deterred fraspeaking to the press, or
insisted on remaining anonymous, becaafde likelihood that they would be
sucked into litigation. Incentives wouldsal arise for press gties to clean out
files containing potentially valuable infoation lest they incur substantial costs
in the event of future subpoenas. Asetmitting litigants unrestricted, court-
enforced access to journalistic resounvesild risk the symbolic harm of making

journalists appear to @ investigative arm of the judicial system, the
government, or private parties.

Gonzales v. Nat'l Broad. Co., Ind94 F.3d 29, 35 (2d Cir. 1999). The broad concerns
underlying the privilege includgrotecting the “pivotal funabin of reporters to collect
information for public dissemination and the paocamt public interest in the maintenance of a
vigorous, aggressive and independamnass capable of participadj in robust, unfettered debate
over controversial mattersld. (internal citations and quotationsitted). These concerns “are

relevant regardless whether the informatsought from the press is confidentiddl”



These crucial concerns undenlg the privilege appear to have completely escaped the
City, which uses its Motion to bile Mr. Rayman’s assertiotihat responding to the subpoena
would be a burden on his ability to function asradependent journalist. t'is unclear,” the City
states, how such a burden could exist, given that “Mr. Rayman was terminated from the Village
Voice in October 2013, and has not been hirea fadl time journalist for any other publication
since that date.” Motion at This is insulting and inapppriate, but, most important, it
demonstrates a short-sighted and self-interegéd and a profound lack of understanding of or
respect for the public’s interest in a free pré&ssspite the City’s unfounded attack, Mr. Rayman
is still a working journalist, and compliancéthva subpoena like theit§'s would seriously
inhibit his ability to maintain an independenttedal role. If reportersare drawn into private
disputes as a result of thewwverage of a topic, whethematihcoverage is favorable or
unfavorable, their impartiality among sources would be compromised. This would limit their
ability to report on important stories, as smg and readers expect journalists to maintain
independence. Further, if repadeare required to prvide documents and evidence in any civil
matter that touches on a subjtéaty have covered, they soon will be spending their time as
professional courtroom witnesses, rattiem as professional journalists.

The burden of overcoming the journalist’s jdage rests squarelyn the party seeking
disclosureld. at 36. Disclosure of non-confidential tedal should not be compelled unless the
party seeking it establishes that the informatial) i%f likely relevance to a significant issue in
the case” and 2) “not reasonably obtailearom other available sourcesd:

As demonstrated in more detail below, thty Gas failed to meet th burden. The City’s
brief, in fact, fails to comprehend the privilege or acknowldtigeit has any burden to meet.
Rather than explaining how a docem sought is relevant to anyrpeular signifiant issue, the
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City relies on repeated blanket assertions dioguments are “clearly relevant” or simply
“relevant” to the case over atly that they are “likely to leatb the discovery of admissible
evidence” or “responsive to City Defendantsabvery demands.” Those bald assertions fall
short of meeting the burden necessary to overcomptiinalist’s privilege: that the information
is of likely relevanceo asignificant issuen the case. In addition the journalist’s privilege, as
a non-party to the lawsuit, Mr. Rayman is #atl to greater proteicin from discovery, as
provided in Rule 45, yet the Citylwoad assertions of entitlenteo information do not even
meet the standard under Rule 26(b)(1), wheduires not that the information sought be
generally relevant to the subjectttea, but that it be relevant toclaim or defense. The City’s
subpoena also includes broad requests (Nog1)4hat do not specify any document but rather
demand that Mr. Rayman open his files to thiy @nd produce materiahot otherwise listed
above.” Given that the City is seeking suctwaath of documents that it can only imagine the
contents or even existence of, it cannot medtutden of establishing that these requests are
relevant to a significant issue in the cadanches and speculation are not grounds for
compelling disclosure of a reporter's documents.

Even under the less demanding federal privilege, a party seeking to overcome an
assertion of the journalist’s privilege must shi@\particularized need” for the material in the
reporter’s possessioSikelianos v. City of New Yqr5 CIV. 7673 RJS/JCF, 2008 WL 2465120
at *1 (S.D.N.Y. June 18, 2008). Further, “a litiggeeking nonconfidential materials will not be
granted unfettered access tot'#lifrough [journalists] files isearch of information supporting
[his] claims,” because such access would undegritie public's perception of the press as an

independent institution and fostle view that it is ‘an investigi@e arm of the judicial system,



the government, or private partiedd. (Internal citations omitted; alterations in origindd.is

just this sort of unfettereaccess that the City seeks, aisddemands should be denied.

Il. The City’s Requests Fail to Overcome the Journalist’s Privilege

Each of the City’s specific requests failsteet its burden even under the federal privilege,
and its effort to compel disclosure of these make should be denied. (The subpoena is attached
as Exhibit A to the City’s Mettham Declaration.)

1. A copy of the November 13, 2009, email frduarry Schoolcraft to Leonard Levitt.

This request on its face demonstrates thg<failure to make even the slightest

showing of an effort to obtaimaterials through alternate meaNr. Rayman is neither the
sender nor the recipient of this email, and thod&/iduals would be mortgical sources for its
production. Further, Mr. Levitt has posted the contents of this email on his web site

(http://nypdconidential.com/columns/2011/110131.hjimivhere it is publicly available. Yet the

City has subpoenaed Mr. Rayman, as this deruns allegedly not available elsewhere.

While arguing on the one hand that Mr. Rayrhas no legitimate privilege to assert, the
City then contends that it needt seek this document frottne actual recipient of the email
because Mr. Levitt would likely claim the same privilege. Motion at 12. Prognostication about
another source’s actions falls far short ohawing that the documents are not reasonably
attainable elsewhere.

Nor has the City made an effort to identifiat likely relevance this email has to any
significant issue in this case. Rather, it hasreffeonly the blanket assen that “a number of
emails sent by plaintiff to members of tmedia ... are undoubtedlylexant to the City
Defendants claims and defenses in this matterfioviaat 12. The City’s entire argument on this

point is based on its beliefah“City Defendants are entitleéd their discovery” from the
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plaintiff. Id. The City’s discovery disputes with theapitiff, however, are not a substitute for
meeting its burden und&onzales.

The City also relies on the completely unsupported accusation that Mr. Rayman “appears
to be a custodian” of the plaintiff’'s documents. Mr. Rayman'’s relationship with the plaintiff
is that of a reporter with a source. Any matehn@lmight have gathered in the course of his
reporting is his own work produdtg is not a custodian ofiya source’s documents. The City
complains of the plaintiff's failure to produdecuments and accuses the plaintiff of “spoliating
evidence.ld. As part of this accusation, the City a&aps to be trying to conflate Mr. Rayman’s
role with that of the plaintiff, suggestingathMr. Rayman must now assume the plaintiff's
discovery burden. This is unsupported in the lawiaradfurther example of the City’s refusal to
acknowledge the basis of the jodrsizs privilege. For Mr. Raymato effectively do his job as a
journalist, he can be neither d@mess for or against any source €1Qity’s effort to compel him
to do so should fail.

2. and 3. Copies of two March 2010 emailsdm Adrian or Larry Schoolcraft

The City’s Motion to Compel combines itggament for disclosure of these documents

with that of Request No. 1, and that argutredrould fail for the reasons stated above.
4. Copy of the CD containing reedings Adrian Schoolcraft made

Here, the City has not only failed to meetlitsden of demonstraiy that the information
sought is otherwise unavailable, it has alsoigdtthat it already has the information. Yet it
persists in burdening a third4yjournalist with redundant sicovery demands. The City quotes
from Mr. Rayman’s book the assertion by i8choolcraft that he had made 1,000 hours of
recordings. Motion at 12. then states that it has receivel call recordings from the plaintiff.
Nowhere in Mr. Rayman’s book does he statd Mr. Schoolcraft praded him with those
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1,000 hours of recordings. In factethassage on which the Citjies (in its Exhibit E to the
Mettham Decl., at 170) clearly states that Rayman asked for andasived a CD of roll call
recordings, the very recordingse City states it has already received. Further, on information
and belief, these recordings were a part oktbp-and-frisk litigation against the City, and some
of them were played in court that case. The City should theyef already have access to these
recordings through alternate channels. EveénafCity were now to claim that it needs Mr.
Rayman’s recordings to determine if it fedisof the recordings, it hast demonstrated how this
request is likely relevant @any significant issue in thease, or how it would not be
“unreasonably cumulativer duplicative.” Fed. R. Civ. P. 26(b)(2)(C)(i).

5. Adrian Schoolcraft’s account of his tim at Jamaica Hospital Medical Center.

The City broadly asserts its justificatiorr this document, emphatically claiming that it
is “absolutely necessary,” yet fails to state why that would be, given the multiple sources for
information about Mr. Schoolcraft's confinemeiihe most obvious source is Mr. Schoolcraft
himself. Regardless of whether the plaintiffaias this particuladocument, his deposition
testimony about his confinement is available ® @@ity, as is the testimony of roughly a dozen
police officers, including supervisors; tharsing staff in the emergency room; and the
psychiatric staff at the hospital. Where multiple sources of information about an incident are
available, a litigant fails to overcontiee privilege because it has not obtaiegdrypiece of
information. Even where no privilege applies, a person is under no obligation to produce
evidence that is “unreasonably cumulativeloplicative.” Fed. R. Civ. P. 26(b)(2)(C)(i).

6. Crime reports provided to Rocco Parascandola
This request, like Request No. 1, shows on ite that the City has not met the burden

required to overcome the privilege, and Mr. Raymeasserts the arguments raised against that
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earlier request. The City seeks documents pliexvto Rocco Parascandola, yet has subpoenaed
Graham Rayman. At a minimum, the City shooddrequired to exhaust efforts to obtain the
documents through the most logical means figeifssuing a subpoena to a third party.

7, 11 and 12February 22, 2010 recording of meeting; August 17, 2009 recording of
woman reporting a stolen cell phon&eptember 12, 2009 recording of “downgrading
incidents.”

Again, the City has failed to make any showing of overcoming the journalist’s privilege.
Rather than indicate any possilvklevance to a significant claimthe case, the City merely
makes a broad assertion that thescordings have some geneedévance. But the bulk of its
argument appears to be based on an effortagepthat Mr. Schoolcraftas not produced to the
City every recording he made. \&ther that is true or not, anpds discovery failures are not a
basis for compelling disclosure from a non-paotyrpalist. Mr. Rayman isot an agent of Mr.
Schoolcraft and is not responsible for fulfillingetplaintiff's discovery demands. As the City
has failed to demonstrate any tiarlar need for these recordingsany way in which they are
relevant to a significant claimr defense in this casejghrequest should be denied.

8. and 10. Memos to Deputy Inspector Brower in April 2006 and June 2007.

Mr. Rayman is neither the dudr nor the recipient of thesnemos, and both the author
and the recipient are availablett@ City. If the plaintiff ndonger has the actual memo, he
certainly retains the ability to restate the géleons these memos repaltiecontained. The City
has failed to make even the $ligst showing as to why thesetfpaular documents are relevant
to a significant claim in the casor why either the documeritemselves or the information
contained in them are not available from anoffuence. These requests, as so many of the City’s
others, seem motivated by irtitan that the plaintiff has ngiroduced these documents rather

than by any actual need for them. Addtiagly, the requests should be denied.
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9. Summer 2009 letter from David Morris
The City’s motion provides @blutely no reason this docemt might be relevant to a
significant issue in this case. In fact, it is diffit to imagine one. The request states that the
letter advises Mr. Schoolcraftah“the PBA’s general counselidfice does not represent police
officers in disciplinary matters.” That positionnsither in dispute nor l@vant to any significant
issue in this case. If it werbpwever, the letter or the information contained in it is available
from the plaintiff or Mr. Morris oother sources other than Mr. Rayman.
13.November 7, 2012 letter firing attorneys.
This is yet another request in which thiggGeeks communicatidmetween the plaintiff
and someone other than Mr. Regmand Mr. Rayman reasserts the arguments raised against
those previous requests. Mr. Rayms neither the logical ntine appropriate source for this
kind of information. If the letteis not available from another sa@ey its contents surely are.
14.— 21.Anything not otherwise listed above
These requests are evidence of the Clijasant disregard dioth the journalist’s
privilege and its burden to overcome the privildger. each of the requests, the City has no idea
whether any such documents exist or whay thmight contain. No specific document is
identified. No particular need given. Speculation and wishful thinking do not overcome the
journalist’s privilege. These sorts of demands asetyx what the courts warn of when they state
that litigants “will not be granteunfettered access to ‘sift through [journalists] files in search of
information supporting [his] claims,” because such access would undermine the public’s
perception of the press as an independentutien and foster thgiew that it is ‘an

investigative arm of the judicial systethe government, or private partiesSikelianos05 CIV.
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7673, 2008 WL 2465120 at *1 (internal citation omittalierations in original). The requests
fall far short of meeting the Citylsurden, and they should be denied.
22.and 23. Agreements, contracts or proof of paymtedo Adrian or Larry Schoolcraft.

Agreements between sources and reportersastomary, to define the boundaries of
cooperation and participation, $et limits on the use of inforrian and to and create bonds of
confidentiality, among many other things. Theseeagents are at the heart of the reporter-
source relationship and should therefore be protected from compelled disclosure as part of the
journalist’s privilege. The City’s sole justifation for disclosure of any agreement with Mr.
Rayman is to determine “whether plaintiff dgaany money out of &istory regarding NYPD
misconduct.” Motion at 16. Mr. Rayman did not pegrian or Larry Schoolcratft, nor is he
aware of any such payment ever being mad¥illage Voice or Palgrave Macmillan. (Rayman
Decl. at 10.) These requests should be dewnetthat ground alone. But in any event, it is
completely unnecessary to subpoena Mr. Raymathi® information, as the contents of any
agreement with the plaintiff would be readily available through deposition testimony or other
means directly from the plaintifithese requests should be denied.
[I. Graham Rayman Has Not Waived Any Privilege

The City contends that Mr. Rayman has weai\any privilege he might have had because
he has not provided a privilege log. This riegment should not apply to Mr. Rayman because
he is not a party, and partiegdhe subject of Fed. R. Civ. 6. In addition, such a log was not
necessary because the City has always beendwiye of the basis of Mr. Rayman’s objections
and should be mindful of the requirement ofl H&. Civ. P. 45 to avoid placing undue burdens
on a non-party. Even if the requirement did gpgie very act of producing such a log would
destroy the privilege by revealimgntents and sources of mategathered in the course of
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reporting. Where providing information that itself is protected or privileged would be necessary,
Fed. R. Civ. P. 26(b)(5)(ii) by its own terms excuses the production of a privilege log.

In all events, the City has in no way been prejudiced by the lack of a privilege log. In the
instances in which the City has identified specific documents, a log would be no more than a
redundancy, and in all cases, the City has been aware of Mr. Rayman’s asserted grounds for the
privilege — through discussions with Mr. Rayman’s counsel, through timely objections and now

in this opposition. Under such circumstances, waiver would be an unjust result.

CONCLUSION

For the foregoing reasons, the Motion to Compel should be denied and the Cross-Motion

to Quash should be granted, in their entirety.

Dated: New York, New York MILLER KORZENIK SOMMERS LLP
March 28, 2014 x %
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