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IN THE DISTRICT COURT OF CLEVELAND COUNTY
STATE OF OKLAHOMA

STATE OF OKLAHOMA, ex rel.,
MIKE HUNTER,
ATTORNEY GENERAL OF OKLAHOMA,

Plaintiff,
Vs,

(1) PURDUE PHARMA L.P.;

(2) PURDUE PHARMA, INC.;

(3) THE PURDUE FREDERICK COMPANY,

(4) TEVA PHARMACEUTICALS USA, INC.;

(5) CEPHALON, INC.;

(6) JOHNSON & JOHNSON;

(7) JANSSEN PHARMACEUTICALS, INC,

(8) ORTHO-MCNEIL-JANSSEN
PHARMACEUTICALS, INC., n/k/a
JANSSEN PHARMACEUTICALS;

(9) JANSSEN PHARMACEUTICA, INC.,

n/k/a JANSSEN PHARMACEUTICALS, INC.;

(10) ALLERGAN, PLC, f/k/a ACTAVIS PLC,
f/k/a ACTAVIS, INC., f/k/a WATSON
PHARMACEUTICALS, INC.;

(11) WATSON LABORATORIES, INC.;

(12) ACTAVIS LLC; and

(13) ACTAVIS PHARMA, INC.,

f/k/a WATSON PHARMA, INC.,

Defendants.

For Judge Balkman’s
Consideration

Case No. CJ-2017-816
Honorable Thad Balkman

William C. Hetherington
Special Discovery Master

STATE OF OKLAHOMA
CLEVELAND COUNTY [ S-S

FILED
APR 16 2019

in the office of the
Court Clerk MARILYN WILLIAMS

MOTION OF DEFENDANTS WATSON LABORATORIES, INC., ACTAVIS LLC,
ACTAVIS PHARMA, INC., CEPHALON, INC., AND TEVA PHARMACEUTICALS

USA, INC. FOR JUDICIAL NOTICE PURSUANT TO 12 O.S. § 2201

MOTION

At the April 11, 2019 Hearing on the Generic Manufacturers’! Motion for Partial Summary

Judgment, the State argued that Oklahoma’s public nuisance law does not require an unlawful act

or omission. This is contrary to Oklahoma law and, frankly, common sense. Oklahoma law

defines a “Nuisance”:

' Watson Laboratories, Inc., Actavis Pharma, Inc., Actavis LLC, and Teva Pharmaceuticals USA, Inc. (pre-2011).



“A nuisance consists of unlawfully doing an act, or omitting to

perform a duty, which act or omission . . . [causes the harms

specified in §1].”
50 O.S. § 1 (emphasis added). This Court should interpret that provision according to the plain
language passed by the Legislature: that a public nuisance can be found only where a defendant
acted or omitted to perform a duty “unlawfully.” The State’s request that this Court ignore the
word “unlawfully” —based on counsel’s interpretation of a century-old North Dakota case and an
inapposite case from California—should be soundly rejected.

Accordingly, pursuant to 12 O.S. § 2201, Defendants Watson Laboratories, Inc., Actavis

LLC, and Actavis Pharma, Inc. (collectively the “Actavis Generic Defendants™), and Cephalon,
" Inc. and Teva Pharmaceuticals USA, Inc. (collectively the “Teva Defendants”), move this Court
to take judicial notice of 50 O.S. § 1 and its requirement that the State must prove, among other

things, an unlawful act by each Defendant to succeed on its public nuisance claim.

BRIEF IN SUPPORT

INTRODUCTION AND BACKGROUND

The statutory command of 12 O.S. 1991 § 2201 obligates this Court
to take judicial notice of the common law, constitutions and public
statutes. This is not merely a rule of practice which may be relaxed
when the public interest demands. The mandatoryllduty to take
judicial notice of public statutes may extend to any stage of a

proceeding. . . . . Matters of health care are of special public
importance and subject to this Court’s review as matters of publici
Jjuris.

Petition of Univ. Hosps. Auth., 1997 OK 162, | 3, 953 P.2d 314, 324 (Kauger, C.J. concurring)
(footnotes omitted) (emphasis original); see also Keota Mills & Elevator v. Gamble, 2010 OK 12,
99, 243 P.3d 1156, 1158 b (“we cannot ignore applicable, controlling law” (citing 12 O.S. §

2201)).



At the April 11, 2019 hearing, the State misrepresented the requirements of a statutory
claim for public nuisance under Oklahoma law. Contrary to the State’s representation, the public
nuisance statute in Oklahoma clearly and expressly requires an “unlawful” act or omission.? This
Court should take judicial notice of the same, pursuant to the mandate of 12 O.S. § 2201, to avoid
a needless and inefficient dispute for purposes of resolving forthcoming summary judgment
motions and at trial.> Failure to take judicial notice constitutes reversible error. Morgan v. State
ex rel. Dep't of Pub. Safety, 1993 OK CIV APP 8, 882 P.2d 574, 575 (reversing and remanding to
trial court for failure to take requested judicial notice of law).

ARGUMENT AND AUTHORITY
NUISANCE REQUIRES AN UNLAWFUL ACT OR OMISSION

As defined by statute, “[a] nuisance consists in unlawfully doing an act, or omitting to
performaduty....” 50 O.S. § 1 (emphasis added). The Oklahoma Legislature’s inclusion of the
word “unlawful” was not surplusage: “For an act or omission to be a nuisance in Oklahoma, it
must be unlawful.” Nuncio v. Rock Knoll Townhome Vill., Inc., 2016 OK CIV APP 83, § 8, 389
P.3d 370, 374 (citing 50 O.S. §1) (emphasis added) (holding that smoking inside private
condominium residence was not a violation of any law and therefore did not constitute a public or

private nuisance). Compare Abraham v. Trail Lanes, Inc., 2014 OK CIV APP 107,913,352 P.3d

2 Twin Hills Golf & Country Club, Inc. v. Town of Forest Park, 2005 OK 71, § 6, 123 P.3d 5, 6-7 (“Where the
language of a statute is plain and unambiguous, legislative intent and the meaning of the statute will be gleaned
from the face of the statute without resort to judicial rules of statutory construction.”); United Design Corp. v.
Oklahoma Tax Comm'n, 1997 OK 43, § 27, 942 P.2d 725, 730, as corrected (June 19, 1997).

3 Taking judicial notice means only that we may dispense with proof of some norm of state and federal law—common,
constitutional, or statutory law—of which the court may be advised sans proof. The terms of 12 0.S.1991 § 2201(A)
require us to take “judicial notice” of law that is invoked in the adversary process. The terms of § 2201(A) are:

“Judicial notice shall be taken by the court of the common law, constitutions and public statutes in force in every
state, territory and jurisdiction of the United States.”

Lewis v. Sac & Fox Tribe of Oklahoma Hous. Auth., 1994 OK 20, 896 P.2d 503, 512 n.60. Moreover, “[jludicial
notice may be taken at any stage of the proceeding.” 12 O.S. § 2203(C).



1256, 1262 (affirming summary judgment on nuisance claim against owner of bowling alley where
murder occurred because the plaintiff failed to show the owner “acted unlawfully”) and Insurance
Company of North America v. Sheinbein, 1971 OK 110, q 6, 488 P.2d 1273, (holding a grass fire
which escaped onto a neighbor’s land was not a nuisance under 50 O.S. § 1, because it was not
“unlawful” as losing control of the grass fire did not violate the relevant statute) with Tosco Corp.
v. Koch Indus., Inc., 216 F.3d 886, 895 (10th Cir. 2000) (finding polluting groundwater to be
requisite “unlawful act” because “[t]he pollution of any Oklahoma waters, including groundwater,
has been prohibited by state statute since the early 1900s) and State ex rel. Field v. Hess, 1975
OK 123, 540 P.3d 1165, 1169 (finding requisite “unlawful act” where materials sold by adult
bookstore were obscene in violation of Oklahoma obscenity statute).

Doing something legal, like manufacturing FDA-approved medicines that were later
prescribed in Oklahoma, cannot form the basis of a public nuisance claim under Oklahoma law.
Indeed, the State recognized that an “unlawful” act or omission was a required element of its
statutory public nuisance claim and pled it in its Petition. See Pet. § 119 (“Defendants’
misrepresentations and omissions regrading opioids constitute unlawful acts and/or omissions of
duties[.]”) (emphasis added). The State changed course, however, in response to the Generic
Manufacturers’ Motion for Partial Summary Judgment and argued at the April 11, 2019 hearing
that this Court should ignore the Oklahoma Legislature’s inclusion in the public nuisance statute
of the word “unlawfully” and, accordingly, that Oklahoma’s nuisance law does not require an

unlawful act or omission.* This is not and cannot be the law of Oklahoma.

* To the contrary, a nuisance claim expressly requires “unlawfully doing an act.” 50 O.S. § 1. See also Cities Serv.
Oil Co. v. Merritt, 1958 OK 185, 332 P.2d 677, 684 (“A nuisance consists in unlawfully doing an act, or omitting
to perform a duty, which act or omission either: Annoys, injures or endangers the comfort, repose, health or safety
of others; or, in any way renders other persons insecure in life or in the use of property.” (internal quotation marks
omitted)).



First, the State reliance on Winningham v. Rice, 1955 OK 108, 282 P.2d 742, 744 for this
proposition is misplaced. There the Oklahoma Supreme Court affirmed an injunction preventing
the defendant from extending salvage operations into an unzoned portion of its property, and
storing vehicles for longer 30 days or greater than 25 in number. In doing so, the Court recognized
only that a salvage business was “of itself lawful”—not that operating it in that location, and in
that manner, was also lawful. /d And, in affirming the lower court’s holding and issuance of the
injunction, the Court recognized that operating the salvage yard contrary to the parameters of the
injunction was in fact unlawful and thus constituted a nuisance. Id. (recognizing injunction “did
not prevent defendant from using said area for any lawful purpose” (emphasis added); “injunction
ordinarily should be limited, not to the business, itself, but to the [unlawful] usage that creates the
nuisance, leaving the right to carry on the business in a proper and lawful manner” (emphasis
added)). Moreover, Winningham, the cases it relies on, and subsequent cases following it make
clear that public nuisance claims have been limited to interference with the use of real property.’

Second, the State’s unprecedented interpretation of nuisance law would obliterate all
bounds limiting its reach, thereby violating basic principles of due process. The State alleges that
it is the “opioid epidemic in Oklahoma that constitutes a public nuisance.” Pet. § 118. If, under
the State’s interpretation, any lawful act or omission contributing to the opioid epidemic leads to
nuisance liability, then all manner of individuals would become liable for the alleged nuisance, as
the State has defined it. This would include prescribers writing lawful prescriptions, the State’s
Drug Utilization Review Board, patients taking medicines as directed, and private and public

insurers, among all manner of other lawful actors. Such an expansive reading—seeking to hold

3 See id. and cited cases; see also Brock v. Roskamp, 1962 OK 86, 371 P.2d 465, 468; Vranesevich v. Pearl Craft,
2010 OK CIV APP 92,910,241 P.3d 250, 254 “failure [of duty to comply with restrictive covenants] may constitute
a nuisance™); Fin. & Inv. Co. v. UMA, L.L.C.,2009 OK CIV APP 105, Y 16, 227 P.3d 1082, 1088 (same).



companies (and potentially others) responsible for billions in damages for entirely lawful
conduct—would not only violate the clear and express language of the statute, it would transgress
constitutional due process principles.

The Court therefore should decline the State’s invitation to ignore the clear direction of the
Oklahoma Legislature that an unlawful act or omission is a required element that the State must
prove to succeed on its public nuisance claim.

CONCLUSION

Pursuant to 12 O.S. § 2201, this Court should take judicial notice of the statutory and

common-law element of nuisance law: the requirement of an unlawful act or omission.

Respectfully Submitted,

%w/%é.é//

Robert G. McCampbe#l, OBA No. 10390
Nicholas (“Nick”) V. Merkley, OBA No. 20284
Leasa M. Stewart, OBA No. 18515

Jeffrey A. Curran, OBA No. 12255

Kyle D. Evans, OBA No. 22135

Ashley E. Quinn, OBA No. 33251

GABLEGOTWALS

One Leadership Square, 15th F1.

211 North Robinson

Oklahoma City, OK 73102-7255

T: +1.405.235.3314

E-mail: RMcCampbell@Gablelaw.com
E-mail: NMerkley@Gablelaw.com
E-mail: LStewart@gablelaw.com
E-mail: JCurran@Gablelaw.com
E-mail: KEvans@gablelaw.com
E-mail: AQuinn@Gablelaw.com

OF COUNSEL:

Steven A. Reed
Harvey Bartle IV
Mark A. Fiore
Rebecca Hillyer
Evan K. Jacobs




MORGAN, LEWIS & BOCKIUS LLP
1701 Market Street

Philadelphia, PA 19103-2921

T: +1.215.963.5000

E-mail: steven.reed@morganlewis.com
E-mail: harvey.bartle@morganlewis.com
E-mail: mark.fiore@morganlewis.com
E-mail: rebecca.hillyer@morganlewis.com
E-mail : evan.jacobs@morganlewis.com

Nancy L. Patterson

MORGAN, LEWIS & BOCKIUS LLP
1000 Louisiana St., Suite 4000

Houston, TX 77002-5006

T: +1.713.890.5195

E-mail: nancy.patterson@morganlewis.com

Brian M. Ercole

Melissa M. Coates

Martha A. Leibell

MORGAN, LEWIS & BOCKIUS LLP
200 S. Biscayne Blvd., Suite 5300

Miami, FL 33131

T: +1.305.415.3000

E-mail: brian.ercole@morganlewis.com
E-mail: melissa.coates@morganlewis.com
E-mail: martha.leibell@morganlewis.com

Collie T. James, IV

MORGAN, LEWIS & BOCKIUS LLP
600 Anton, Blvd., Suite 1800

Costa Mesa, CA 92626

T: +1.714.830.0600

E-mail: collie.james@morganlewis.com

Tinos Diamantatos

MORGAN, LEWIS & BOCKIUS LLP

77 W. Wacker Dr.

Chicago, IL 60601

T: +1.312.324.1000

E-mail: tinos.diamantatos@morganlewis.com

Steven A. Luxton

MORGAN, LEWIS & BOCKIUS LLP
1111 Pennsylvania Ave., NW
Washington, DC 20004

T: +1.202.739.3000

E-mail: steven.luxton@morganlewis.com




Attorneys for Defendants Cephalon, Inc.,
Teva Pharmaceuticals USA, Inc., Watson
Laboratories, Inc., Actavis LLC, and Actavis
Pharma, Inc. f/k/a Watson Pharma, Inc.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was emailed this 16" day of

April, 2019, to the following:

Attorneys for
Plaintiff

Mike Hunter, Attorney General
Abby Dillsaver, General Counsel
Ethan Shaner, Dep. Gen. Counsel

ATTORNEY GENERAL’S OFFICE

313 N.E. 21st Street
Oklahoma City, OK 73105

Michael Burrage

Reggie Whitten

J. Revell Parrish

WHITTEN BURRAGE

512 N. Broadway Ave., Ste. 300
Oklahoma City, OK 73102

Bradley Beckworth

Jeffrey Angelovich

Lloyd Nolan Duck, I11

Andrew G. Pate

Lisa Baldwin

Brooke A. Churchman

Nathan B. Hall

NIX, PATTERSON & ROACH
512 N. Broadway Ave., Ste. 200
Oklahoma City, OK 73102

Robert Winn Cutler

Ross E Leonoudakis

NIX PATTERSON & ROACH
3600 N. Capital of Texas Hwy.
Suite B350

Austin, TX 78746

Glenn Coffee

GLENN COFFEE & ASSOCIATES, PLLC

915 N. Robinson Ave.
Oklahoma City, OK 73102




Attorneys for
Johnson & Johnson,
Janssen
Pharmaceutica, Inc.,
N/K/A Janssen
Pharmaceuticals,
Inc., and Ortho-
McNeil-Janssen
Pharmaceuticals,
Inc. N/K/A Janssen
Pharmaceuticals,
Inc.

John H. Sparks

Benjamin H. Odom

Michael W. Ridgeway

David L. Kinney

ODOM SPARKS & JONES
2500 McGee Drive, Suite 140
Norman, OK 73072

Charles C. Lifland

Jennifer D. Cardelus

Wallace M. Allan

Sabrina H. Strong

Houman Ehsan

Esteban Rodriguez

Justine M. Daniels
O’MELVENY & MEYERS
400 S. Hope Street, 18" Floor
Los Angeles, CA 90071

Stephen D. Brody

David Roberts

Emilie K. Winckel
O’MELVENY & MEYERS
1625 Eye Street NW
Washington, DC 20006

Daniel J. Franklin

Ross B Galin

Desirae Krislie Cubero Tongco
Vincent S. Weisband
O’MELVENY & MEYERS
7 Times Square

New York, NY 10036

Amy R. Lucas

Lauren S. Rakow

Jessica L. Waddle
O’MELVENY & MEYERS
1999 Ave. of the Stars, 8" FI.
Los Angeles, CA 90067

Jeffrey A. Barker

Amy J. Laurendeau

Michael Yoder
O’MELVENY & MEYERS
610 Newport Center Drive
Newport Beach, CA 92660

Larry D. Ottaway
Amy Sherry Fischer
Andrew Bowman
Steven J. Johnson
Kaitlyn Dunn
Jordyn L. Cartmell

FOLIART, HUFF, OTTAWAY & BOTTOM

201 Robert S. Kerr Ave., 12th FI.

Oklahoma City, OK 73102




Attorneys for Purdue Sheila L. Birnbaum

Pharma, LP, Mark S. Cheffo
Purdue Pharma, Inc. Hayden Adam Coleman
and The Purdue Paul LaFata

Frederick Company  Jonathan S. Tam

Lindsay N. Zanello
Bert L. Wolff
Mara C. Cusker Gonzalez
DECHERT, LLP

 Three Bryant Park
1095 Avenue of the Americas
New York, NY 10036

Erik W. Snapp

DECHERT, LLP

35 W. Wacker Drive, Ste. 3400
Chicago, IL 60601

Meghan R. Kelly
Benjamin F. McAnaney
Hope S. Freiwald

Will W. Sachse
DECHERT, LLP
2929 Arch Street
Philadelphia, PA 19104

William W. Oxley

DECHERT LLP

U.S. Bank Tower

633 West 5th Street, Suite 4900
Los Angeles, CA 90071

Jonathan S. Tam

Jae Hong Lee

DECHERT, LLP

One Bush Street, 16th Floor
San Francisco, CA 94104

Britta E. Stanton

John D. Volney

John T. Cox, III

Eric W. Pinker

Jared D. Eisenberg

Jervonne D. Newsome

Ruben A. Garcia

Russell Guy Herman

Samuel Butler Hardy, IV

Alan Dabdoub

David S. Coale

LYNN PINKER COX & HURST
2100 Ross Avenue, Suite 2700
Dallas, TX 75201

Robert S. Hoff

WIGGIN & DANA, LLP
265 Church Street

New Haven, CT 06510

Sanford C. Coats

Joshua Burns

CROWE & DUNLEVY

324 N. Robinson Ave., Ste. 100
Oklahoma City, OK 73102

foer /i)

Robert G. McCamp¥ell

§504418

10



