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MIKE HUNTER,
ATTORNEY GENERAL OF OKLAHOMA, Case No. CJ-2017-816
Plaintiff, Judge Thad Balkman
v. William C. Hetherington
PURDUE PHARMA L.P., et al., Special Discovery Master
Defendants.

DEFENDANTS JANSSEN PHARMACEUTICALS, INC.
AND JOHNSON & JOHNSON’S MOTION IN LIMINE NO. 3
TO EXCLUDE EVIDENCE REGARDING ADVOCACY GROUPS




Defendants Janssen Pharmaceuticals, Inc.v (“Janssen™)! and Johnson & Johnson (“J&J”)
respectfully move the Court for an order excluding from trial all evidence and argument regarding
allegedly improper statements or activities of advocacy or trade organizations with which Janssen
or J&J associated, absent a showing that Janssen specifically intended to further the statement or
activity in question. Relying on such evidence in establishing Janssen or J&J’s liability would
violate their right of association under the First Amendment.

BRIEF IN SUPPORT

In support of this Motion in Limine, Janssen and J&J show the following:

I. INTRODUCTION

Like countless American companies, nonprofit organizations, and government entities and
officials, Janssen and J&J have long associated with advocacy organizations. These organizations
share information, offer educational programs and other resources, and advocate for their
constituents. Association with these groups is not only commonplace, legal, and altogether
proper—but also one of the fundamental freedoms protected by the First Amendment.

The Supreme Court has recognized that assembling for the purpose of sharing and
disseminating ideas is vital to society and that the First Amendment forbids the government from
imposing liability on a defendant for merely associating with an organization. NAACP v. Ala. ex
rel. Patterson, 357 U.S. 449, 460 (1958). Even asserting that a group has engaged in illegal activity
does not cancel this prohibition: Liability attaches only if the government can show that a
defendant specifically intended to further that illegal activity. NAACP v. Claiborne Hardware

Co., 458 U.S. 886, 920 (1982).

I “Janssen” also refers to Janssen Pharmaceuticals, Inc.’s predecessors, Ortho-McNeil-Janssen
Pharmaceuticals, Inc. and Janssen Pharmaceutica, Inc.



Although the State has not identified exactly what evidence regarding advocacy or trade
organizations it plans to introduce at trial, it has made no secret that it will seek to hold Janssen
and J&]J liable for these groups’ statements and activities. But absent a showing that Janssen or
J&J specifically intended to further the particular statements or activities the State intends to
challenge, admitting this evidence would violate the First Amendment by punishing Janssen and
J&J for mere association. The Court should forbid the State from relying on such evidence in
attempting to establish Janssen and J&J’s liability.

II. AUTHORITIES AND ARGUMENT

The First Amendment shields Janssen and J&J’s right to associate with trade and advocacy
organizations. U.S. Const. amend. I (protecting “the right of the people peaceably to assemble”).
That protection extends across a broad range of activities: “The freedom to associate with others
for the dissemination of ideas—not just by singing or speaking in unison, but by pooling financial
resources for expressive purposes—is part of the freedom of speech.” McConnell v. FEC, 540
U.S. 93, 255 (2003) (overruled on other grounds by Citizens United v. FEC, 558 U.S. 310 (2010)).
And it applies equally to all types of advocacy: “[I]t is immaterial whether the beliefs sought to be
advanced by association pertain to political, economic, religious or cultural matters.” Patterson,
357 U.S. at 460—461. As a result, any government action that “may have the effect of curtailing
the freedom to associate is subject to the closest scrutiny.” Id “Joining organizations that
participate in public debate, making contributions to them, and attending their meetings are
activities that enjoy substantial First Amendment protection.” Inre Asbestos School Litig., 46 F.3d
1284, 1294 (3d Cir. 1994).

Even if the State alleges that a group with which Janssen or J&J associated engaged in acts

that are not protected by the First Amendment, liability may not attach absent a showing that



Janssen or J&J “held a specific intent to further” those activities. Claiborne Hardware Co., 458
U.S. at 920. In In re Asbestos School Litigation, for instance, a former asbestos manufacturer had
donated to and attended meetings of a group that the plaintiff alleged “disseminated misleading
information about the danger of asbestos in schools.” 46 F.3d at 1287-88. After the district court
denied the defendant’s summary judgment motion, the Third Circuit issued a writ of mandamus
and held that imposing liability would be a “clear and indisputable” First Amendment violation.
Id. at 1289. Even if the organization engaged in unlawfully misleading activities, there was
“simply no evidence” that defendant “specifically intended to further such wrongful conduct.” Id.
at 1290.

Here, the State seeks to hold Janssen and J&J liable for the conduct of organizations with
which they associated. In its Petition and its October 30, 2017 omnibus opposition to defendants’
motions to dismiss for failure to state a claim (“MTD Opp.”), for instance, the State seeks to hold
Defendants generally responsible for statements made by the American Academy of Pain
Medicine (“AAPM”) and the American Pain Society (“APS”) in their consensus statements about
and guidelines for the use of opioids for chronic non-cancer pain. See State’s Petition § 65; MTD
Opp. at 26-27.

But the State cannot show that Janssen or J&J specifically intended to further any
purportedly improper statements in those challenged documents. The State has no evidence that
Janssen or J&J helped develop the groups’ consensus statements or guidelines at all. And even if
it did, the State would need to further show that Janssen or J&J intended to further the specific,
allegedly unlawful claims within those challenged documents. See Taylor v. Airco, Inc., 503 F.
Supp. 2d 432, 445-47 (D. Mass. 2007) (evidence that defendant “may have participated in

drafting” data sheet allegedly containing misrepresentations was insufficient to show that



defendant intended to further such misrepresentations). Janssen contributed to AAPM and APS
and attended their meetings—activities protected by the First Amendment’s core associational
rights and insufficient to establish any liability for the supposedly improper statements in the
consensus statements or guidelines. In re Asbestos School Litig., 46 F.3d at 1287-88, 1294; In re
Welding Fume Prods. Liab. Litig., 526 F. Supp. 2d 775, 804—06 (N.D. Ohio 2007) (defendant’s
attendance at trade group meetings, even if defendant knew of supposedly improper scheme to
avoid public disclosure of dangers associated with product, was insufficient to show defendant
intended to further the scheme). The Court should thus exclude any evidence about the AAPM
and APS consensus statements or guidelines because it is irrelevant to the issue of Janssen or J&J’s
liability.

Challenged statements in the book Responsible Opioid Prescribing: A Physician’s Guide
by Dr. Scott Fishman have even less connection to Janssen and J&J, and similarly provide no basis
for imposing liability on them. The State asserts that the book misrepresents the benefits and risks
of opioids in the treatment of chronic pain, and attempts to tie Janssen to the book by claiming that
organizations to which Janssen contributed—including AAPM—sponsored the book, and that Dr.
Fishman had served as a consultant to Janssen. MTD Opp. at 30-32. But Janssen’s mere
association with a group that sponsored the book, and with Dr. Fishman in connection with
separate matters, cannot establish that Janssen intended to advance any statements in the book—
let alone the specific statements the State challenges. Claiborne Hardware Co., 458 U.S. at 920;
In re Asbestos School Litig., 46 F.2d at 1287-88, 1294. The Court should thus exclude any
evidence about statements in Dr. Fishman’s book for purposes of establishing Janssen or J&J’s

liability.



The same is true for any other evidence of statements or activities of third parties unless
the State can somehow prove Janssen or J&J specifically intended to further those statements or
activities. The State must do more than assert that Janssen or J&J made financial contributions to
these groups or even that they intended to advance separate statements or activities of these groups.
For each particular, supposedly improper statement or activity it hopes to use to establish Janssen
or J&J’s liability, the State must show that Janssen or J&J intended to further that specific
statement or activity—and it must do so before introducing that evidence. Short of that, the Court
must exclude this evidence or else violate Janssen and J&J’s right of association. See Claiborne
Hardware, 458 U.S. at 920.

III. CONCLUSION

For all these reasons, the Court should grant Janssen and J&J’s Motion in Limine and issue
an order barring the State from introducing any statements made by trade groups or advocacy
~ organizations of which Janssen or J&J was a member, absent evidence showing a specific intent

to advance the statements at issue.
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