T

CLEVELANU wuun )y J .

FILED | Th
Office of the Court %lerk

IN THE DISTRICT COURT OF CLEVELAND COUN}'% 19 2018

STATE OF OKLAHOMA

STATE OF OKLAHOMA, ex rel.,,
MIKE HUNTER,
ATTORNEY GENERAL OF OKLAHOMA,

Plaintiff,
Vvs.

(1) PURDUE PHARMA L.P.;

(2) PURDUE PHARMA, INC.;

(3) THE PURDUE FREDERICK COMPANY;
(4) TEVA PHARMACEUTICALS USA, INC;
(5) CEPHALON, INC.;

(6) JOHNSON & JOHNSON;

(7) JANSSEN PHARMACEUTICALS, INC;
(8) ORTHO-MCNEIL-JANSSEN
PHARMACEUTICALS, INC., n/k/a
JANSSEN PHARMACEUTICALS;

(9) JANSSEN PHARMACEUTICA, INC.,
n/k/a JANSSEN PHARMACEUTICALS, INC.;
(10) ALLERGAN, PLC, f/k/a ACTAVIS PLC,
f/k/a ACTAVIS, INC., f/k/a WATSON
PHARMACEUTICALS, INC.;

(11) WATSON LABORATORIES, INC.;

(12) ACTAVIS LLC; and

(13) ACTAVIS PHARMA, INC.,

f/k/a WATSON PHARMA, INC.,

Defendants.
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Special Master:
William Hetherington

PLAINTIFF’S OPPOSITION AND MOTION TO STRIKE PURDUE’S MOTION TO
COMPEL PRODUCTION OF DOCUMENTS AS MOOT




The Purdue Defendants’ Motion to Compel is moot and unnecessary.

Purdue expressly acknowledges that the “State agreed not to stand on its objections and
indicated it would produce everything responsive to Purdue’s requests.” Motion at 3. Purdue
admits the State is not currently withholding any documents based on objections. Purdue also
admits that the State agreed to produce the documents requested. Importantly, Purdue had all of
this information before it filed its Motion.

Acknowledging that there is no controversy on which the Court can rule, the Motion simply
asks f(;r the State to begin its rolling production. Motion at 9. The Court recently ordered “the
parties to further develop the ‘rolling basis’ for production process.” April 4, 2018 Order at 7.
The State has already done so—just as it told Purdue it would. Indeed, on April 10, the State began
producing documents responsive to all Defendants’ joint requests for production and will continue
to roll out production sets as they become available (as it did on April 11). Accordingly, Purdue’s
Motion is moot. The Court’s inquiry can and should end there.

However, Purdue’s Motion raises several admissions that are important to note. For
example, Purdue admits that “[t]he parties are on an extremely accelerated timeline.” Id. at 4. The
State agrees. Purdue admits that “delays prejudice [a party’s] ability to prepare its case and move
forward in the discovery process.” Id. at 2. The State agrees.

Unfortunately, Purdue has not lived up to these statements. Indeed, unlike Purdue, the
State has attempted to move swiftly and efficiently toward trial. The State has not delayed this
case nor its production. Instead, the State has consistently opposed Purdue’s efforts to delay this
case and kick the can down the road on discovery issues. Purdue, not the State, filed a motion to

stay discovery in this case. Purdue, not the State, moved to dismiss the entire case or, alternatively,



stay prosecution entirely under inapplicable doctrines. Purdue, not the State, has refused to address
discovery issues related to their own objections at hearings, repeatedly claiming that issues are
“premature.” Purdue, not the State, was not prepared to discuss their own objections at the hearing
on March 9.! Purdue, not the State, attempted to avoid the March 29 hearing by initially stating
that no such hearing was set to attempt to delay the State’s First Motion to Compel until April 19.2
Purdue, not the State, chose not to promptly file a motion for protection from properly-noticed
depositions in order to delay the issue being heard by the Court on April 19. In short, the State
agrees that document production is important and needs to happen quickly to prepare this case for
trial. The State is producing documents and will continue to do so.

Purdue’s Motion mischaracterizes the parties’ respective production and discovery efforts.
The State served its initial discovery requests to Purdue on August 3. Purdue had 132 days to
search, gather, and review documents before they were ordered to respond to the discovery on
December 13. Purdue had months to gather documents specifically responsive to the State’s
requests. Further, Purdue already had batches of documents ready for production based upon their
prior submissions to federal agencies and the fact that Purdue was involved in litigation in multiple
other states based on similar allegations. Despite those facts, the Court had to compel Purdue’s
production of documents to which the State is entitled. Further, the State has had to file a Motion
to Compel deposition testimony because Purdue will not make corporate representatives available
for even the most basic testimony in response to properly served deposition notices.

The State is in a far different situation. Purdue could have served the State with discovery
requests in August. Had Purdue done that, the State’s production likely would be substantially

complete (if not completed). Purdue chose not serve any discovery on the State until January 12,

! See Hearing Transcript, March 9, 2018, at 58:13-17, 61:09-62:05.
2 See March 12, 2018 Correspondence from Purdue’s Counsel, attached hereto as Exhibit A.



2018. Nor did Purdue ever send the State a letter or any communication whatsoever indicating
what documents it might want to obtain from the State. So, while Purdue had 132 days to prepare
for its document production, the State did not have the benefit of that time.

Despite Purdue’s choice to not initiate discovery as to the State for over four months, the
State was able to start producing documents within 90 days of initially receiving discovery
requests. The State has diligently been searching, gathering and reviewing documents for
production and will continue to do so. And, the State is gathering and collecting documents across
numerous state agencies.

To be clear, the State is not currently withholding any documents based on its objections
to Purdue’s requests. Purdue admits the State made this clear during the meet-and confer process.
See, e.g., Motion at 3. Yet, Purdue still filed the Motion. This is directly opposite of the position
Purdue took in response to the State’s requests for production, which necessitated the State’s First
Motion to Compel. As made clear in the briefing and in the Court’s ruling, Purdue was:
(a) standing on multiple objections in its refusal to produce large volumes of documents, such as
documents related to a period prior to 2006, and (b) refusing to identify documents it was
withholding or refusing to search. See, e.g., April 4, 2018 Order at §3 (overruling Defendants’
objections to the Relevant Time Period). The State has done no such thing. The State agreed to
comply with the time period requested by Purdue (and all Defendants). The State agreed to search
for and produce all responsive documents located, to the extent they exist, after a reasonably

diligent search (with the exception of any privileged documents). The State made it clear no

3 For clarity, the State’s position is that it will produce all responsive documents located in response to Purdue’s
requests following a reasonable and diligent search, with the exception of privileged materials. The State has not
identified any categories of documents it is withholding based on its objections at this time, but it did not “withdraw”
any objections during the meet and confer, as Purdue claims. See, e.g., Motion at 4.



documents were currently being withheld pursuant to those objections.* Purdue was aware of all
of these facts before filing its Motion. Motion at 2-3.

In sum: The State agreed to produce the documents sought; had agreed to do so prior to
Purdue filing this Motion; already began producing documents responsive to the joint requests for
production originally served by the various Defendants; and will continue to produce documents
responsive to all Defendants’ joint requests on a rolling basis as advised by the Court in its recent,
April 4, 2018 Order.

Thus, there is no controversy at issue. The State has initiated its responsive document
production. The State will continue to produce documents on a rolling basis. Therefore, the

Motion should be denied and stricken as moot.

Dated: April 12,2018

Michael Burrage; 0. 1350
Reggie Whitten, OB
WHITTEN BURRA
512 N. Broadway Avenue, Suite 300

Oklahoma City, OK 73102

Telephone:  (405) 516-7800

Facsimile: (405) 516-7859

Emails: mburrage@whittenburragelaw.com
rwhitten@whittenburragelaw.com

Mike Hunter, OBA No. 4503
ATTORNEY GENERAL FOR
THE STATE OF OKLAHOMA
Abby Dillsaver, OBA No. 20675
GENERAL COUNSEL TO
THE ATTORNEY GENERAL
Ethan A. Shaner, OBA No. 30916
DEPUTY GENERAL COUNSEL
313 N.E. 21 Street
Oklahoma City, OK 73105
Telephone:  (405) 521-3921

4 If and when the State identifies any categories of documents that it intends to withhold based on an objection, it will
notify Purdue of their existence and the justifications for withholding them.



Facsimile: (405) 521-6246
Emails: abby.dillsaver@oag.ok.gov
ethan.shaner@oag.ok.gov

Bradley E. Beckworth, OBA No. 19982

Jeffrey J. Angelovich, OBA No. 19981

Trey Duck, OBA No. 33347

Drew Pate, pro hac vice

Lisa Baldwin, OBA No. 32947

NIX, PATTERSON & ROACH, LLP

512 N. Broadway Avenue, Suite 200

Oklahoma City, OK 73102

Telephone:  (405) 516-7800

Facsimile:  (405) 516-7859

Emails: bbeckworth@nixlaw.com
jangelovich@npraustin.com
dpate@nixlaw.com
lbaldwin@nixlaw.com

Glenn Coffee, OBA No. 14563

GLENN COFFEE & ASSOCIATES, PLLC
915 N. Robinson Ave.

Oklahoma City, OK 73102

Telephone:  (405) 601-1616

Email: geoffee@glenncoffee.com

ATTORNEYS FOR PLAINTIFF

CERTIFICATE OF SERVICE

I certify that a true and correct copy of the above and foregoing was emailed on April 12,
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Sanford C. Coats, OBA No. 18268
Cullen D. Sweeney, OBA No. 30269
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Braniff Building

324 N. Robinson Ave., Ste. 100
Oklahoma City, OK 73102

Sheila Birmbaum
Mark S. Cheffo
Hayden A. Coleman

QUINN EMANUEL URQUHART & SULLIVAN, LLP

51 Madison Avenue, 22nd Floor
New York, New York 10010



Patrick J. Fitzgerald
R. Ryan Stoll

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP

155 North Wacker Drive, Suite 2700
Chicago, Illinois 60606

Robert G. McCampbell, OBA No. 10390
Travis J. Jett, OBA No. 30601

Nickolas (“Nick™) V. Merkley OBA No. 20284
GABLEGOTWALS

One Leadership Square, 15th Floor

211 North Robinson

Oklahoma City, OK 73102-7255

Steven A. Reed

Harvey Bartle [V

Jeremy A. Menkowitz

MORGAN, LEWIS & BOCKIUS LLP
1701 Market Street

Philadelphia, PA 19103-2921

Brian M. Ercole

MORGAN, LEWIS & BOCKIUS LLP
200 S. Biscayne Blvd., Suite 5300
Miami, FL 33131

Benjamin H. Odom, OBA No. 10917
John H. Sparks, OBA No. 15661
ODOM, SPARKS & JONES PLLC
HiPoint Office Building

2500 McGee Drive Ste. 140
Oklahoma City, OK 73072

Charles C. Lifland

Jennifer D. Cardelus
O’MELVENY & MYERS LLP
400 S. Hope Street

Los Angeles, CA 90071

Stephen D. Brody
O’MELVENY & MYERS LLP
1625 Eye Street NW
Washington, DC 20006
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Thursday, April 12, 2018 at 8:51:19 AM Central Daylight Time

Subject:

Date:
From:
To:

CcC:

RE: Meet and Confer - Purdue Responses and Objections
Monday, March 12, 2018 at 2:21:38 PM Central Daylight Time
Sanford C. Coats

Drew Pate, shielabirnbaum@gquinnemanuel.com, Mark Cheffo,
haydencoleman@quinnemanuel.com, Jonathan Tam, patrick.fitzgerald@skadden.com,
ryan.stoll@skadden.com, paullafata@quinnemanuel.com

'Michael Burrage {mburrage@whittenburragelaw.com)’, Reggie Whitten, Cynthia Norman,
Roxanne Fitzgerald, Brad Beckworth, Jeff Angelovich, Susan Whatley, Lisa Baldwin, Trey Duck,
Cody Hill, Winn Cutler, Ross Leonoudakis, Nikki Cameron, Cullen D. Sweeney

Attachments: image001.png

Drew,

Thank you for the email. We are working on a suggestion on a time and date for a meet and confer.

However, | think your proposed deadline is off. We are scheduled to have a hearing with Judge Balkman on
March 29, not Judge Hetherington. Our next scheduled meeting with Judge Hetherington regarding discovery
matters is April 19 (you may recall that it was originally set for April 13 but Judge Hetherington at last Friday’s
session moved it to April 19). Thus, the deadline for discovery motions for the next conference with Judge
Hetherington is April 4.

Please let me know if you disagree with this analysis.

Sandy

O

Sanford C. Coats
Attorney at Law

Braniff Building

324 N. Robi Ave., Ste. 100
C R Q w E Oklahomg (‘Jr:tSy?%KV?mOZe
DUNLEVY  directiine: 405.235.7790

direct fax: 405.272.5269

ATTORINEVS AND sandy.coats@crowedunlevy.com

AT LAW

v-card - bio - website

This message may be protected by the attorney-client privilege and/or other privileges or protections. If you believe
that it has been sent to you in error, do not read it. Please reply to the sender that you have received the message
in error and then delete it. Thank you.

From: Drew Pate [mailto:dpate@nixliaw.com]
Sent: Monday, March 12, 2018 11:49 AM
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To: shielabirnbaum@gquinnemanuel.com; Mark Cheffo; haydencoleman@quinnemanuel.com; Jonathan Tam;
patrick.fitzgerald@skadden.com; ryan.stoli@skadden.com; paullafata@quinnemanuel.com

Cc: 'Michael Burrage (mburrage@whittenburragelaw.com)'; Reggie Whitten; Cynthia Norman; Roxanne Fitzgerald;
Brad Beckworth; Jeff Angelovich; Susan Whatley; Lisa Baldwin; Trey Duck; Cody Hill; Winn Cutler; Ross
Leonoudakis; Nikki Cameron; Sanford C. Coats; Cullen D. Sweeney

Subject: Meet and Confer - Purdue Responses and Objections

Counsel,

Based on the motion schedule set by Judge Hetherington at the hearing on Friday, the deadline for
discovery motions is Thursday, March 15 for the March 29 hearing. We sent a letter regarding several
of the issues on March 5, and Purdue stated it was premature to discuss these issues at the hearing on
Friday. Please advise when you are available to meet and confer regarding Purdue’s objections and
responses to Plaintiff’s first discovery requests.

Best regards,
Drew

Andrew G. Pate

Nix Patterson & Roach, LLP
3600 N. Capital of Texas Hwy.
Suite 350

Austin, TX 78746
512-328-5333
Dpate@nixlaw.com
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